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MEMORANDA. 

JL  HE  following  Barristers^  having  been  appointed 
to  be  of  his  Majesty's  Counsel^  were  recognized  by 
the  LfOrd  Chief  Baron,  on  presenting  themselves  to 
the  Court,  according  to  the  accustomed  form^  on 
the  first  day  of  this  Term^  and  desired  to  take 
seats  within  the  Bar  : 

W.  E.  Taunton,  Esq.  Chancety  Lane. 
C.  Puller,  Esq.  Lincoln's  Inn. 
W.  G.  Adam,  E^q.  LincoltLS  Inn. 
L.  Shadwell,  Esq.  Lincoln's  Inn. 
E.  B.  SuGDEN,  Esq.  Lincoln's  Inn. 

vol.  X.  B  Ros 


CA8BS   IN  THB   fiXCUBQVER, 


1822.  Ros  and  others  v.  WixiLouohby  and  others. 


23dJanmary.  DemUtTer. 


ftoJT.^.  Thb  blU  was  filed  la  Jtdy  WUl,  for  an  account 
S^bMd^ghau  *  of  assets,  and  an  account  and  payment  of  the  ar- 
fo?t£^Hfe^  rears  of  an  annuity  of  60/.,  claimed  to  be  due  to 
annuity  for  her  ^i^^  Plaintiff  frfnw  Ros^  Under  a  co^^nant  in  a  deed 
the  h  ^b£i°    ^^  separation  executed  between  her  and  a  former 

andmavbeen.  husbaud. 
forced  in  eqoi* 
tv»  althoagh 

▼enant  on  the '  The  Plaintiffii  ill  the  ftcdt  w«ne  the  annnitant  and 
Smtee  toln-  her  present  husband^  and  the  personal  representa- 
hu^uS.  ^  tives  of  her  trustee  under  the  articles  of  separation, 
A  general  and  her  appointees ;  the  defendants  were  the  ad- 
uu^uM-^  ministrators  {cum  testamento  annexo)  of  the  de- 
Srja^LTtof  «»«ed  husband. 

luchaaannnity 
OTetmied* 

In  the  argttc  "^^  ^^  Stated,  that  in  consequence  of  disagree- 
^  tL^  mei^te  between  the  Plaintiff^  Ana  Res,  and  her  first 
Cfiu^Se  hduband^  it  was  mutually  agreed  between  them, 
S!^Sto<SL.  **^^'  *^^y  should  live  separate  aad  apart;  that 
^c?ili%  *^®  husband  proposed  by  letter  to  his  wife's  bro- 
'i(^^^       ther  (her  friend  Md  adyiser),  to  allow  her  200/.  a 

year  for  her  life ;  that  in  conseq[ttence  of  such  dis- 
agreements, and  /or  the  purpose  o^  carrying  into 
effect  the  said  intended  separatum,  articles  of  agree- 
ment  were  entered  into  {dated  in  November  1784), 
between  the  hnBband,  of  the  first  part,  the  Plaintiff, 
Ann  RoSf  of  the  second  part^  and  her  said  brother 

of 


of  tiie  tbird  part ;  wh^eby^-Kifter  reciting  the  leiKt. 
agreemeat  to  live  separate,  and  that  |he  husband 
had  engaged  to  pay  his  wife  an  annuity  of  1502. 
per  annum,  during  such  time  as  she  should  live  ^^^^^.^ 
separate  from  him  ;  and  that  be  h^d  agreed  to  en- 
croase  tbe  anmrity  by  a  further  angmentation  of 
SOL  a  year,  on  the  event  of  the  death  of  a  third 
perMB'-^the  tMMbond  ooveoaated  accordingly  to 
pay  the  same  to  Ms  wife,  or  to  any  person  whom 
she  should  appoint  by  note  or  writing  under  her 
band,  by  four  quarterly  payments :  and  also  that 
he  irottid.  In  case  of  ttie  death  of  the  said  third 
fumm  in  the  joint  lifiMiwe  of  Maself  and  wife^ 
aad  iQ  <aM  fehey  should  live  separate  and  apart 
from  each  other,  and  daring  such  eeparati(»^  pay 
her  the  said  further  aam  yearly  In  the  same  man- 
ner. The  bill  then  charged  the  death  of  the  per- 
ioa  on  whose  deoease  the  furlSier  ainaoity  of  60/. 
1MB  to  be  paid^  and  «hat  ishe  died  ia  Novei«ber 
1608^  and  that  the  arrears  amounted^  at  the  time 
of  fillip  the  hiil,  to  about  760/. 


To  that  tnil  the  Defendants  pat  in  a  general  de- 
marrw^  in  support  of  v(4iicfa 

Ellison  now  contended,  that  as  the  covenant  on 
which  the  bill  was  founded,  was  entered  into  in 
contem|dalion  0f  .an  intended  separation  between 
husband  and  wife,  a  Court  of  Equity  had  po  juris- 
diGtion  to  'Caforoe  «Uich  ^n  agreement^  and  o^uld 
not  interfere.  He  eabmitted,  also,  that  there  was  an 

objfiQ)4on  iu  this  case  to  iibe  de«d  mhsmx^  ih»  x^c- 

venant  was,  which  was  the  basis  of  this  suit,  inliiat 

b2  there 


4  .  CASES  IN  THE  EXCHEQUER. 

1822.  there  being  no  covenant  on  the  part  of  the  trustee 

^^"^^^^  to  indemnify  the  husband  against  the  future  debts 

and  others  ^^  jjjg  ^fg^  i^  ^^8  Wanting  iu  Consideration. 

WiLLOUGRBY 


and  others. 


On  the  first  point  he  cited  the  following  cases : 
Waiies  V.  Wilkes  (a),  Fletcher  v.  Fletcher (b\  Mild- 
may  v.  Mildmay  (c),  Hincks  v.  Nelihorpe  (rf),  Xc- 
gard  V.  Johnson  (e\  Head  v.  Head  (/),  Lord  St. 
John  V.  Lady  St.  John  (g),  fForrall  v.  Jacob  (A), 
and  Durant  v.  Titley  (i). 

On  the  2d  ground  of  objection,  he  cited  Seeling 
y.  Crawley .  {k),  and  Legard  v.  Johnson,  submitting 
that  in  ail  the  cases  where  the  question  had  been 
raised,  there  had  been  in  the  deed  a  covenant  on 
the  part  of  the  trustee  to  indemnify  the  husband. 

.  He  also  urged,  that  in  a  case  where  so  great  a 
length  of  time  had  been  suffered  to  elapse  before 
the  bill  was  filed,  the  Court,  in  coming  to  a  ded- 
sion,  would  admit  the  consideration  of  laches. 

[The  Court  intimated  that  such  an  objection 
could  not  be  considered  on  a  demurrer;  it  could 
only  be  taken  advantage  of  by  pleading  the  Sta- 
tute.] 

(a)  2  Dickens,  791.  (J)  3  Atk.  206.  647. 

(6)  8  Br.  Gh.  C.  619,  in  notis.  (g)  11  Yes.  626. 

(c)  1  Vem.  63.  (h)  3  Merr.  i  j6. 

id)  lb.  204.  (t)  j^nU,  Vol,  7.  p.  677  ♦. 

(e)  8  Ves.  368.  (k)  2  Vern.  380. 

•  In  the  argoment  of  this  case*  all  the  detenuinations  in  print  are  brought 
togijther. 

Martin 
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add  G.  Richards  coDtrai  in  support  of  1.822. 
the  biU,  contedded^  that  the  covenant  in  this  deed  ^^ 
was  good  both  at  law  and  in  equity;— that  the  »»**^^^«'* 
PlaintiSs  iiad  stated  such  a  case  on  the  recoi-d  as  ^j^^JJ£^7 
entitled  the  annuitant,  as  a  creditor,  to  be  satisfied 
oat  of  the  assets :  and  the  Plaintiflb  did  not  seek 
any  thing  beyond  that,  or  require  to  have  the 
agreement  specifically  performed.  Their  claim, 
they  observed,  was  confined  to  the  additional  an- 
nuity of  50/.,  which  was  a  legal  debt ;  and  there 
was  in  this  case  no  question  between  the  wife  and 
the  husband's  creditors.  A  deed  of  separation, 
they  insisted,  was,  as  a  voluntary  deed,  as  binding 
as  any  other  voluntary  deed;  and  no  averment 
can  impeach  an  instrument  under  seal.  The 
Courts  will  give  effect  to  a  legal  instrument,  by 
which  a  husband,  binds  himself  to  pay  a  trustee  a 
sum  for  the  separate  maintenance  of  his  wife,  with- 
out regard  to  the  question  of  jurisdiction  to  enforce 
articles  for  separate  maintenance,  as  was  held  in 
Seagriwe  v»  Seagrave  (/)•  As  to  the  trustees  not 
having  indemnified  the  husband  in  this  case,  that 
can  make  no  difference,  as  it  would  be  merely  nu- 
dum  pactum. 

On  the  general  question,  of  the  right  of  the  wife 
to  enforce  such  a  claim  so  founded,  they  cited  the 
following  cases:  Fitxer  v.  FUzer  (m),  Chith  v. 
Guth  («),  Hohhs  v.  HuU(p),  Fletcher  v.  Fletcher (p), 
Rodney  v.  Chambers  (9),  and  Jacob  v.  Worrall  (r), 

(/)  13  Vefl.  442.  (0)  1  Cox^  445. 

(m)  2  Atk.  511.  Ip)  2  Cox,  99. 


(a)  3  Br.  Cb.  C.  614.  (9)  2  East,  283. 

(r)  3  Meriv.  268. 


The 
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OASM  IN  til*  BXCHSaOAIIy 


18ftd. 


ROfl 
andothen 

V. 

WltLOUORBT 

BOd  otheM* 


The  reeent  case  in  the  Court  of  Chancery,  of 
tFestmeath  y.  WeHmeath  ^^  was  also  cited  as  an 
authority  on  the  same  point,  where  the  Lord  Chan- 
cellor held^  that  the  ot^ections  now  taken  did  not 
afford  ground  for  the  interference  of  a  Court  of 
Equity  to  restrain  a  party  from  suing  at  laW  on 
a  similar  covenant  in  such  a  deed  of  separation. 


Ellison  replied. 


Richards,  Lord  Chief  Baton.  This  is  a  case 
which,  although  the  Defendants  had  a  right  to  de^ 
mur,  involves  a  grave  question,  of  too  great  impor^ 
tance  to  be  disposed  of  on  demurrer*  If  we  al- 
lowed the  demurrer,  we  should  over-rule  very  so^ 
lemn  decisions.  The  question  is  certainly  one  of 
which  great  doubt  has  been  entertained ;  and  opin* 
ions  have  been  expressed  by  Judges,  disapproving 
the  doctrine  now  settled  and  established,  on  which 
suits  founded  on  articles  of  separation  have  been 
mainUdned.  I  am  of  opinion  with  Lords  Eldon  and 
Loughbofxmgh,  that  it  would  have  been  well  if 
such  contracts  had  not  been  held  to  be  binding  for 
any  purpose ;  but  the  question  is,  not  what  the  law 
ought  to  be,  but  what  it  is :  and  the  opinions  of 
Judges,  however  great  and  learned,  are  not  to  be 
put  in  competition  with  decisions  determining  the 
point  and  settling  the  law.  There  is  certainly 
great  weight  in  the  arguments,  and  in  the  autho^ 
rities  which  have  been  brought  forward  in  support 
of  this  demurrer ;  but  We  can  not,  on  a  demurrer^ 

*  Coram  Lord  Eldon.    This  case  is  not  yet  in  print 

presume 
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presume  to  overrule  the  express  decisions  of  the      1822. 
determined  cases.  ^'km 

and  others 

It  was  ureed.  that  this  claim  could  not  be  en-  waLou»H»Y 

and  others. 

forced  becmxse  there  was  no  indemnity  given  to  thQ 
hqsband  by  the  trusts.  I  cannot  consider  that 
circamatance  as  aflT^ctiDg  this  queatiop ;  because,  if 
the  contract  were  integrally  bad,  such  an  indem- 
nity would  not  make  it  good. 

On  the  whole,  I  am  of  opinion  that  this  demur- 
rer must  be  overruled. 

Graham,  Baron.  There  is  certainly  very  great 
wdght  in  the  objections  made  to  the  enforcing  a 
demand  arising  out  of  such  a  contract  as  this ;  but 
the  determined  cases  leave  no  doubt  about  the  le- 
gality of  deeds  of  separation,  or  the  right  to  en- 
force the  payment  of  money  stipulated  to  be  al- 
lowed under  a  covenant  therein,  except  indeed  as 
against  creditors  of  the  husband.  The  language 
of  regret  is  certainly  found  to  be  used  by  many  of 
the  Judges ;  but  the  law  is  clearly  established,  and 
such  demands  have  been  constantly  enforced. 

I  do  not  think  the  want  of  an  indemnity  at  all 
touches  the  question  made  in  this  case.  I  am 
therefore  of  opinion  that  the  demurrer  must  be 
overruled. 

Wood,  Barony  was  aliBenk. 

Garrow,  Barouy  declared  himself  to  be  of  the 
same  opinion. 

Demurrer  overruled. 
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1B22. 


23d  January.  *^* 


^tra^m^ie  ^^^  pcrsoDS  who  came,  parsaant  to  notice,  to  jus- 
affidayits  filed  ^fy  ^8  bail  lu  this  casc,  haviog  been  rejected  in-' 
to  bau,  that      stantcr.  on  very  conclusive  affidavits  read  respect- 

theyareper-  7  y  ^         ^  tr 

aoos  of  low     iQc^  their  circumstances,  from  which  it  appeared 

condition  and  °  *•  «.    •  i  i 

desperate  cir-    that  thcrc  was  no  prctcncc  for  offet*ing  themselves 

coiustancesy        ^         -  «         i  «  r  ••  i 

andnichas  for  that  purposc  m  the  character  or  responsible 
have  fa^n  housekcepcrs  ;  the  Counsel  who  moved  the  Justin 
the^urtto^  ficatiou  rcqucstcd  time  to  answer  the  affidavits; 

jostifv  as  baU,    , 
and  tLey  are        DUt 
rejected  tntfoii- 
ter  on  that 

wm^otbT^r-  Mr.  Baron  Garrow  (sitting  alone)  refused  the 
tibe^flSdaWto,  application;  sayingy  that  in  all  cases  where  the 
othw^p^oec.   ^^^  ^^^^  shewn  to  have  been  such  as  ought  not  to 

have. been  put  in,  be  should  refuse  time  for  any 
purpose.  He  observed,  that  it  was  the  business  of 
those  whose  duty  it  was  to  put  in  bail,  to  pay  some 
sort  of  attention  to  the  situation  and  circumstances 
of  the  persons  whom  they  offered  to  the  Court  as 
fit  persons  to  take  on  themselves  a  real  responsi- 
bility ;  and  if  they  did  not  chuse  to  give  themselves 
any  trouble  about  it,  (which,  however,  he  observed, 
was  frequently  the  least  reprehensible  part  of  such 
conduct^)  they  must  take  the  consequence  of  their 
own  neglect :  and  he  added,  that  if  the  facts 
stated  in  the  affidavit  were  false,  the  Defendant 
must  have  recourse  to  an  indictment. 


The 
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Thb  Attornby  General  v.  Vew  Ljuette^  Friday, 

2&M  January, 

At  the  sittingB  after  last  Michaelmof  Tarin,  Z>.  F.  ^^^J^^^ 
Jones  obtained  a  rule,  that  the  Attorney-General  2*«  Attonicy 

*  GeDeralyforpc- 

should  shew  cause  why  the  judgment  which  had  ^^^  fo/ 

^f  *       o  breach  of  a  na- 

been  entered  up  on  the  verdict  recovered  for  the  ^iiration  law. 
Crown  on  the  tnal  of  this  information,  should  not  general  ver-  ^ 

-  dicty  and  it  be 

be  arrested,  and  all  proceedings  under  the  execu-  taken  on  a  par^ 
tion  which  had  been  issued  thereon,  staid,  upon  theconrtwui 
an  affidavit^  made  by  the  Defendant's  attorney,  mituonm^'' 
stating  that  no  evidence  was  adduced  at  the  trial  tend  on  a^" 
of  any  contract  or  agreement  on  the  part  of  the  ^^eiMlted'  ^ 
Defendant,  to  take  any  greater  number  of  persons  S^^^lil^^ve, 
on  board  his  vessel,  the  Charlotte  Gamhier,  than  is  2^  Sfe""JJMe'S^ 
permitted  by  act  of  Parliament ; — that  a  sum-  JJe'^sto^te*^ 
mons  was  taken  out  by  the  Solicitor  for  the  prose-  J**"  ■";*  "*" 

•^  '^  fyrmations  are 

cution,  to  shew  cause  why  the  verdict  should  not  not  to  be  conw- 

.  ^       *'  deredaainthe 

be  amended  by  entering  the  same  on  the  third  "**"«  .^  t^  ^ 

"^  ^  ttan  actions  on 

count  of  the  information,  which  was  attended  by  statutes  merely 

^,  g,  T^    n       \  1  penal,  in  which 

Counsel  on  behalf  of  the  Defendant,  and  <;ause  that  cannot  be 

•         I  w        1  r^       4»  pennitted  to  be 

was  shewn  against  it ;  whereupon  the  Lord  Chief  done. 
Baron  refused  to  make  the  order  required,  but     a  count 
directed  him  to  take  the  opinion  of  this  Court  2d  sec.  of  the 
thereon; — that  to  the  knowledge  of  Deponent  se^chargin'ff^ 
.  no  application  had  ever  been  made  upon  the  sub-  sUpTitA^^ 
ject  since  the  hearing  of  the  S2ud  summons ;  but  on^^?a**^*' 
that  the  Solicitor  for  the  prosecution  had  caused  KT^p^m 

judgment  £|SJjtt"' 

good  count, 
and  to  be  pror- 
^  hf  eridenoe  of  the  owner  beiiig  on  board  as  mastery  and  having  such  persons  on  board. 

A  role — to  shew  cause  why  the  judgment  should  not  be  arrested,  on  the  ground  that  the  count 
on  which  it  had  been  entered  up,  was  tywi,  and  nnsiqiported  by  the  enactment  and  the  evidence ; 
and  that  the  Attorney-General  could  not  afterwai^  shift  the  verdict  which  he  had  elected  to 
IdM  on  the  count  said  to  be  bad,— ^B8chai*ged. 
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I8f2.  judgment  to  be  entered  up  on  the  first  count  of 
^"rC^  the  said  information ; — that  no  notice  bad  been 
^^1^^    given  on  the  part  of  the  prosecution  to  the  attor« 

vbw  u«r»«  "®y  ^^^  *^^  Defendant  of  any  proceeding  on  the 

part  of  the  prosecution,  since  the  Lard  C/def 
Baron  had  so  directed  the  opinion  of  the  Court  to 
be  taken,  up  to  the  lime  of  entering  up  the  said 
judgment,  and  issuing  execution. 

The  information  was  founded  on  the  43d  of 
Geo.  III.  ch.  56.  By  the  first  section  it  is  enacted, 
that  it  shall  not  be  lawful  for  any  master  or  other 
person,  having  or  taking  the  charge  or  command 
of  any  British  ship  which  shall  clear  out  (torn 
any  port  in  the  United  Kingdom,  to  have  on  board 
at  or  after  being  cleared  out  at  any  one  time  or 
from  any  place  in  &c.,  a  greater  number  of  persons^ 
whether  adults  or  children,  including  the  crew, 
than  in  the  proportion  of  one  person  for  every  two 
tons  of  the  burthen  of  such  ship ;  such  ship  to  be 
taken  to  be  of  such  tonnage  as  is  described  in  the 
certificate  of  registry :  and  if  partly  laden,  it  shall 
not  be  lawful  for  the  master  or  other  person  having 
the  command  or  charge  of  the  ship,  to  take  on 
board  a  greater  number  of  persons,  including  the 
crew,  than  in  the  proportion  of  one  person  for 
every  two  tons  of  that  part  of  such  ship  remaining 
unladen. 

The  2d  section  enacts,  that  if  any  master  or 
other  person  having  or  taking  the  charge  or  comr 
tnand  of  any  such  ship  or  vessel,  shall  take  on 
board ;  w  if  h^  or  the  owner  or  owners  rfany  such 

ship 


Attobmvt 


sUf  ihall  engage  to  take  en  board  a  greater  namber  .  lan. 
of  paraoM  than  Id  the  proportaon  aUowml,  mtch 
maeier^  &r  other  person  a»  eforesaidj  shall  forfeit 
and  pay  the  sum  oiSOL  for  each  and  every  such  vsvu 
person  exceeding  in  namber  the  proportion  al- 
lowed :  and  every  snch  ship  shall  be  seized  and 
detained  by  the  collector  or  domptrolter  of  the 
customs^  until  good  and  sufficient  bail  be  given  for 
the  payment. 

There  were  four  coonts  in  the  informatioD. 

The  1st.  charged^  that  the  Defendant^  as  the  owner 
if  the  vessdy  on  the  first  day  of  June,  1819,  engaged 
to  take  on  board  from  some  port  or  plaoe  in  the 
United  Kingdom,  for  or  daring  the  Toyage,  a  great* 
er  namber  of  persons,  inclnding  the  crew,  than  in 
the  prt>portion  of  one  person  for  every  two  tons  of 
the  bnrthen,  vin.  one  hnndred  and  twenty  persons 
more  than  in  the  proportion  allowed. 

The  dd  charged,  that  the  owner  engaged  to  take 
the  passengers  on  board  on  the  said  1  st  of  June, 
1819,  and  on  divers  other  days  and  limes  between 
that  day  and  the  Ist  of  Oct.,  1819. 

The  Sd  charged  the  Defendant  as  the  permm  fuw^ 
n^  er  taking  the  charge  or  command  of  the  veMel ; 
and  that  before  her  final  departure,  he  teemed  on 
hoard  a  greater  nnmber  of  persons,  indading  the 
crew,  tban  in  the  proportion  before  mMrtloned. 

Hie  4tb  charged,  that  the  Defendant,  as  the 

person 
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1822. '     person  having  or  taking  the  charge  or  command 

^ThT^     of  the  v^flfiel,  and  after  the  clearance  and  during 

GnmAL^    the  voyage,  had  on  board  a  greater  number  of 

vswLlotts,'  persoiisy  including  the  crew>  than  in  the  proportion 

before  mentioned. 

Upon  the  trial  of  the  cause  at  the  Sittings  after 
Trinity  Term  last;,  it  was  proved  on  the  part  of  the 
Crown,  that  the  vessel  was  cleared  outwards  from 
Liverpool  on  a  voyage  for  Trinidad,  with  seventy- 
six  passengers,  being  the  greatest  number  she  was 
allowed  to  have  on  board  under  the  43  Geo. 
III.cb.56:  that  the  Defendant  was  at  that  time 
the  owner,  and  hired  a  man  named  Allison  as  mate^ 
although  he  ostensibly  acted  as  the  master;  that 
he  told  AUisonhe  should  sail  the  ship  himself,  and 
Allison  during  the  voyage  acted  under  the  Defend- 
ant's orders :  that  after  her  departure  from  Liver- 
pool, and  when  the  vessel  was  about  fift;een  miles 
outside  the  north  west  bay,  upwards  of  one  hundred 
and  twenty  persons  were  brought  on  board  from 
Liverpool  in  two  boats,  and  the  vessel  then  pro- 
ceeded on  her  voyage :  that  she  anchored  at  Queen's 
Bay,  in  the  Island  of  Tobago,  to  obtain  provisions 
and  water ;  and  the  Defendant,  f^ew  Llette,  and  se- 
veral of  the  passengers,  proceeded  to  Scarborough 
by  land :  that  the  vessel  was  boarded  by  Mr. 
f^ilson,  the  searcher,  at  Tobago,  who  mustered 
the  passengers,  and  ordered  Allison  to  proceed  to 
Scarborough,  as  a  proper  examination  of  the  ves- 
sel was  necessary :  but  Allison  having  received 
his  provisions  just  as  he  was  entering  the  bay, 
altered  bis  course,  and  proceeded  to  Trinidad, 

notwithstanding 
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notwithstanding  the  firing  from  the  Fort,  and  the       l^*** 
officer  was  obliged  to  come  on  shore :  that  the  De-        The 
fendant  lodged  with  the  witness,  Thomas  RocJ^ard^     omRi^ 
who  kept  an  Hotel,  and  Rochfard  and  the  De-  vcwLlittb. 
fendant  had  some  conversation  respecting  the  pas- 
sengers on  board  the  Charlotte  Gambier ;  when  the 
Defendant  told  Rochford  thai  the  passengers  came 
from  Ireland  \n  two  vessels  from  Liverpool,  and  that 
be  had  got  a  security  from  the  Spanish  General  at 
Liverpool^  upon  the  Spanish  Admiral  in  America^ 
for  400/.  or  500/.  for  the  passage  of  the  men. 

The  question  being  put  to  the  Jury,  they  found 
a  general  verdict  for  the  Crown,  which  was  after- 
wards taken  on  the  first  count,  that  being  con- 
sidered to  be  the  most  fully  suppotted  by  the 
evidence. 

In  last  Michaelmas  Term,  Jervis  made  a  motion 
in  arrest  of  judgment,  upon  the  ground  that  the 
verdict  was  taken  upon  the  first  count,  which 
charged  the  Defendant  as  owner  of  the  vessel,  with 
engaging  to  take  on  board,  &c.  whereas  the  act  in- 
flicts the  penalty  not  upon  the  owner  engagping,  &c. 
but  upon  the  master  or  other  person  ha  vingor  taking 
the  charge  or  command ;  and  there  being  no  aver- 

.  ment  in  the  information  of  the  owner  being  such 
master  or  other  person,  &c.  that  was  a  fBL^sA  objec- 
tion to  the  count.  He  admitted  that  there  was  ano- 
ther count,  the  third,  charging  the  Defendant  in  a 

t  different  manner;  and  if  the  verdict  had  been  taken 
on  that  count,  he  could  not  have  objected  to  it. 


The 
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u&it.         The  Oooit  a«ggfi8ted,  that  if  the  rah  were 

*^  ^       iprtnted,  it  W4Mild  not  ficnre  the  Defendant,  as  the 

^2S^J27    AttoriHy-Gcneral  mi^t  apply  tor  a  cross  nde  to 

vnrcuTTB.  ^^®  **®  verdict  entered  upon  the  right  count;  for 

if  the  Jndfe'A  notes  would  sustain  any  of  the 

counts,  the  Otown  nmst  have  arerdict  Upon  that 

suggestion,  tke  motion  ww  bo  finrtber  presRod. 

The  Z&rd  Cikf  Bar^n  was  afterwards  applied 
to  on  iihe  part  of  the  Ctwn,  for  aa  order  to  shew 
cause  why  the  p^stea  should  not  be  amended  by 
his  Lordship's  notes,  in  order  that  the  verdict  might 
be«antfirad  v^^^m  the  tbind<eoaot;  Mid  a  soiBrmons 
was  granted,  calling  on  tbe  Defendant's  Solieitor 
to  shew  oauae  «why  that  fifaenld  not  be  done.  He 
attended  for  that  pwq^se,  and  opposed  the  appli- 
cation, submitting,  that  it  could  not  be  done ;  aod 
he  dted  the  cases  of  HoUoway  v.  Bennett  (a),  and 
am^v.Ctdhimi{Jb).  The  Zard  Cki^  Boron  en- 
itertaiainilp  dbnbts,  refiMod  to  «abe  the  coder:;  and 
tai^ggeatod  that  4te  Gourt  sfaouU  bsapplied  to  fer 
that  pnqiose ;  iwuft  that  aot  being,  an  iiirther  ooo- 
aidemlioo,  tiMugfat  aeoeaMry  mi  the  part  of  the 
Ooam,  jac^ent  wan  entered  up,  and  cxecntion 
WBB  sued  out 

At  <the  last  Sittwgs  in  Gft^'^  tm  HmU,  D^F. 
Jm^  abfcuned  the  present  fale,  on  lAie  authority 
of  the  case  eif  ffMmaj^  qui  tarn  v.  jBenaetf ; 
wfaeire  it  aras  hel4  that  if  m  a  pewd  ndkm  ithe 
Plaintiff  deet  to  -enter  the  ¥erdi€t  ia  one  count, 

(a)  3  Term  Rep.  448.        (6)  6  Taunt.  2. 

he 
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he  cannot  afterirards  be  permitted  to  resort  to 
another.  He  also  cited  Hmrdg  v»  dUkceafiy  Clerk 
(c),  and  Spencer  v.  CrQter  (d). 

The  Attorney^eneral  now  shewed  cause.  He 
took  a  preiiminary  objection  to  the  mode  of  pro- 
ceeding, in  that  the  rnk  had  been  obtmned  on  af- 
fidavits ;  and  therefore  thet«  could  be  no  motion 
in  arrest  of  judgment^  as  the  ground  did  not  ap- 
pear on  the  record. 

He  then  contended^  that  the  count  which  had 
been  objected  to  as  not  bringing  the  Defendant 
within  the  statute,  and  not  supported  by  the  evi- 
deuce,  had  stated  a  sufficient  charge  agmnst  him^ 
under  the  2d  sect,  of  the  act^  and  that  the  offence 
was  well  proved ;  and  he  staled  that  he  had  re- 
fused to  grant  a  certifieate  to  enable  the  Defend- 
ant to  bring  A  writ  of  error,  because  he  consider- 
ed the  count  to  be  good* 

He  also  contended,  that  even  if  the  Court  should 
be  of  opinion  that  the  count  on  whidii  the  verdict 
had  been  entered  was  bad,  it  was  still  open  to 
him  to  move  to  have  the  verdict^  which  was  gene- 
ral, entered  upon  a  good  count ;  and  it  had  been 
admitted  that  all  the  rest  were  unobjectionable. 

With  respect. to  the  fact  of  execution  having 
been  sued  out  i^n  the  judgment^  he  sid>initted, 
that  the  Crown  was  entitled  to  do  so,  without  giv- 
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lan. 


The 

ATTOftlTET 

GBNBRAt 

V. 

VswLuBTn. 


(c)  5  Ttait.  ^. 


id)  1  H.  m.  90. 


»ng 
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1822.       tog  any  notice  to  the  Defendant,  on  the  verdict 
^^^    which  had  been  obtained,  and  the  judgment  rega- 
larly  entered  np. 


Attorney 
General 

V. 
VkwIXBTTB. 


[The  Court,  however,  intimated  that  execution 
ought  not  to  have  been  sued  out ;  for  although  no 
proceeding  was  actually  pending  which  brought 
the  propriety  of  the  verdict  and  the  judgment  into 
doubt,  yet,  after  what  had  patted,  and  the  consi- 
dering the  question  made,  which  the  Conrt  had 
treated  as  of  sufficient  weight  to  require  consider- 
ation, it  should  have  been  at  least  deemed  equiva- 
lant  to  an  understanding  (even  if  there  had  been 
none  in  fact)  that  execution  was  not  to  be  sued 
out  in  the  mean  time.] 

It  was  insisted,  that  the  1st  count  was  suppcHted 
by  the  evidence  as  applied  to  the  2d  section  of  the 
acty  because  the  words,  ^^  other  persons,**  must  ne- 
cessarily be  taken  to  apply  to  all  persons  previ- 
ously prohibited  from  doing  what  the  act  forbad. 

But  in  all  events,  it  was  contended  that  the 
verdict  might  be  entered  on  any  other  count :  and, 
if  that  were  necessary,  it  was  proposed  to  move 
that  it  should  be  now  done. 

Jervis  and  Jones,  in  support  of  the  rule,  urged, 
that  in  cases  of  proceedings  for  penaltieSi  the 
Plaintiff  was  bound  by  his  election  to  take  a  ver- 
dict on  the  paVticular  count,  and  could  not  after- 
wards  change  it — that  this  was  unquestionably  a 
proceeding  to  recover  a  penalty ;  and  that  the  au- 
thorities 


Vbw  LlvtUb, 
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tboritieson  wl^ich  the  rule  was  obtained;  were      istt. 
therefore  appUeable  to  it.  ^""rhT' 

Attorn  BY- 

Thej  then  insisted^  that  the  first  count  of  the  in-  „_  f- 
formation  oould  not  be  supported  by  the  2d  sec- 
tion of  the  statute  op  which  it  had  been  framed ; 
for  even  if  the  word  '*  owners*'  had  been  ooiitted  by 
mistake^  it  would  be  sufficient  to  render  the  clause 
inopersitiFe  as  against  them ;  that  ^'  other  per- 
sons,'' clearly  referred  to  persons  having  the  charge 
and  oonnnand  of  the  ship;  and  there  was  no  proof 
that  the  owner  engaged  to  receive  the  men  Qfi 
board ;  and  therefore  on  that  ground  the  judgment 
ought  to  be  arrested. 

The  Attorney-General,  in  reply,  distinguished 
the  case  of  immediate  informations  at  the  suit  of  the 
Crown,  from  ordinary  qui  tarn  actions  on  penal  sta- 
tutes ;  and  he  cited  the  Attorney  General v.  King  (a), 
to  shew  that  this  Court  hod  so  distinguished  them. 

« 

He  Court  intimated,  that  farther  argument  in 
opposition  to  the  rule  was  unnecessary,  and  pro- 
eeeded  to  deliVer  judgment. 

Richards,  Lard  Chief  Baron.  There  are  two 
qustions  to  be  disposed  of  in  this  case.  The  first 
is,  whether  the  first  count  in  this  information  is  a 
good  count,  and  supported  by  the  statute  and  the 
evidence.  We  are  of  opinion  that  it  is.  That 
determination  would  necessarily  render  any  con- 
sideration of  the  second  qutetion,  which  is,  whe- 
ther the  Attomey'-General  may,  in  a  case  of  this 

(A)  ^iii«,  Vol.  V.  p.  aes.   ' 

,voJk  X.  c  sort^ 


IS  /  r  CAfSS  JK  THB  UCIOMUBIK, 

l«8t.       Mit^  ekitertbe  verdict  by  detaining  an  order  of  the 

tSe        Court  for  that  purpose,  u|ioii  any  trther  count,  al- 

^QtmUl'   together  gratuitous ;  yet,  as  the  question  has  been 

¥sw  uavn.  ^^i  it  may  be  meftti,  and  it  is  competent  to  us 

to  give  an  opinion  oti  it.  I  am  cteariy  of  optnion 
that  it  may  be  ^one,  where,  utider  the  circumstan- 
ces of  the  present  case^  a  general  verdict  has  been 
Ibund,  although  the  proceeding  be  'without  doubt 
an  information  for  penalties.  The  cases  of  qui 
tarn  actions  on  "statutes  merely  penal,  do  not  apply 
to  ittfermations  at  theirninediate  fiuit  of  I9ie  Cro\m 
'fiir  petial  fnfriietidns  of  the  revenue  and  navigation 
laws.  Such  latter  proceedings  are  more  in  nature  of 
civil  suits,  and  they  certainly  have  no  analogy  to 
criminal  proceedings.  They  are  instituted  at  the 
suit  of  the  public,  and  for  the  public  gbod ;  and 
the  Attorney-Yjieneral  is  considered  in  the  same  si- 
tuation as  a  Plaintiflf  suing  for  damages.  We 
grant  new  trials  in  «uch  cases  to  either  party,  on 
the  common  grounds ;  and  such  cases  are  in  all 
respects  treated  as  civil  suits.  A9  I  have,  already 
observed,  however^  it  is  quite  unnecessary  in  the 
present  case  to  consider  that  question^  and  I  only 
state  this  as  my  opinion  on  the  point. 

■  ■     >  . »  •  I ,  .    . 

:    h&\0  the  ^safficieiicy  of  the  county  thf  woi^of 

.the  statute  are  I  t^ink  sufficiently  la^-g^  to.  €)onsi« 

prebend  tiie  owiwnB  of  sh^a,  undtr  the  <descriptioa 

given  of  pensoQs.QflEeoding  against  itatsnactn»ei|tab . 

.  {His  Inordahip  read  tlie.wiords  of  the  section^ooan^ 
Aieptiiig  jiartioularly  on  what  he  o^nsidered  to  be 
their  import^  wkh  rofeionoe  to  the  object  of  the 

statute.] 
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statiite. J  I  am  beside  of  opioloot  (fie  omtinaedj     ^  1022. 
that  there  is  sofficieot  eyideiice  on  liky  notes^  that  ^^^''^JT^ 
the  Befeodaint  engaged  as  owner  to  take  theinien  ^^*^'^"^^" 
on  board.    The  verdiet  is  general—-'!^  VercKet  for  „^    •• 
the  Crown— one  hundred  and  twenty  men/' 

Graham,  Baron.    I  am  old  enough  to  remem* 
'lier  the  firert  inetance^^f  the  Court  oomotLikg  a 
rerdfet  by  the  Judge's^  notes;  «nd  I  conuder  it 
a  matter  of  indnlgence  to  the  parties  to  do  so ;  for 
it  is  a  conrse  attended  with  great  donvemence.    I 
fbtty  concur  In  the  distinctioa  which  .my  Lard 
C/def  Barm  has  taken,  between  the  nature  of  in^ 
formations  of  this  descriptibn,  and  qm  tcm  iictiAns 
for  penalities*    I  cannot  boM  the  Crotird^  smug  ifor 
the  pnUic  good,  bound  akid  concluded  l^  an  ac-^ 
cidental  slip  in  taking  a  Terdicl,  even  if  there  were 
any  error  in  one  particular  count,  where  there  bre 
other  unobjecftionable  counts  in  the  idfortnatioil ; 
and  I  consider  the  Court  takes  a  right  coursn  in 
treating  such  proceedings  as  they  would  common 
suits  between^ ^ubfect  smd  subject ;  butll  do-  not 
mean'td  pledge  myself ix)-  any  deeistire  cpiaion^ftod 
it  is  not  necessai^y  in  t^s  ^  ease  that  I  sboitid;  as 
bdng  fully  satisfied  that  the  fi#st  oouatif  good,  it 
b  tmoecesiary  that  we  shbiild  detevmine  thai;  Ques- 
tion. ][Hfo  Lordship  here  alto 'read  iandc^ponndad 
the  2d  section  of  the  statute ;  and  deckufedi  ^inaeif 
of  opinion,  that  the  letter  and  spirit  of  the  act  had 
clearly  rendered  the  owaer  liable  i-^thalt  so:  far 
from  tiie  Word  ^^  masfeer/*  being  aieda  second 
tfiiie,  eoEdndifi^  (be  lialrili«y'of4her  owner,  that 
%ord  itself  waaa  vere  reduadaMy  ;^^Mid.  ftke 
.-      *  €  2  clause 
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18SS.     dftuse  reqniring  tiail,  was  a  provisios  |>ecQliarly 
lie        aptplicabfe  lo  the  sitnatioQ  of  Ibe  owner  J    His 
^£2J|2^['  Lordship,  therefore,  concurred  io  detemuniiig  that 
this  rule  ought  to  be  discharged. 


•  V, 


W00D5  BaroHy  was  absent. 

G  ARROW,  Baron.    I  am  glad  to.  find  myself  now 
.  supported  by  the  opinion  of  the  Court  in  what  I 
suggested  on  the  former  occasion  as  the  course 
which  I  considered  the  Attorney-General  might 
pursue  if  pressed  by  this  obj#<^on.    I  also  am  of 
iopinion,  although  in  this  case  it  is  ipot  accessary 
that  I  should  state  it,  that  on  a  general  verdict  b»^ 
•iog  found  for  the  Crown  on-suc^  f^n  information 
-asthis^  :the  Attori^  Cieneral  m^y  change  the 
•  count,' Ota  motion^  frc^m  that  on  which  he  first  elect- 
ed to  lake  it ;  for  a.  general  verdict,,  authorizes  the 
Court  to  transfer  the  verdict  to  any  count  within 
the  four  tidmers  of  the  information. 

But  I  am  of  o|Hnion^  that  in.  this  instance 
tbepe  is  no  defeot  in  the  count*  The  discussion, 
howevecy  may  be  of  service,  if  it  be  poly  to  make 
a  kvge  portion  of  the  community  aware  of  the  be- 
neficial enactments  of  this  wholesome  and  humaiie 
statute,  passed  to  protect  the  lives  of  the  people  ^f 
this.country. 

His  Lordship  here  passed  an  earnest  eulfotgium 
on  the  objects  of  the  stiatnte ;  which,  he  observed, 
ought  to  receive  the  most  liberal  constructioip, 
aind  oouM  not  for  an  instant  be  regarded  as  a 

merely 
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merely  penal  act  (Hatfag  read  the  seotioh  od 
whiob  the  question  arose.)  It  iB  only  necessary  to 
read  tht  words  to  she^  that  there  m  really  nothing 
in  the  ofaleclioo  taken  to  the  counts  in  this  infor- 
mation, which  are  founded  on  them.  I  am  clearly 
of  c^inion  that  this  rule  should  be  discharged. 


Per  CurioM. 


Rule  discharged. 


SI 
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Gbmerax. 

Vbw  Llkttb. 


Db  Vilb  t;.  Arnold. 

J  HIS  was  an  action  of  assumpsit,  brought  by  the  iq  »  ^tioii 
Plaintiff,  who  had  been  employed  by  the  Defend-  i^^^S^t^tT 
ant  to  put  up  the  pipes  and  gas  fittings  for  light-  ^IS^lv^ ^ 
ing  the  English  Opera-House  with  gas,  for  the  ba-  JJItoSl^a'^f 
lance  of  the  Plaintiff's  account.  An  agreement  o^^Sm^ 
was  entered  into  between  the  parties,  in  writing,  in  JJJ^tJj*'" 
which  the  Plaintiff  tindertook  to  do  the  work,  sub-  32l[tiil?3i^ 
ject  to  the  approval  of  Mr.  Leadbetter.  and  what-  ^*^Nr  ^ 

^  rr  '  common 

FUdntiffpro- 
dvced,  on  the 
liial  a  MM  tf  Chmrgei  for  the  work  done,  which  had  heen  tabmitted  to  soch  third  penoD, 
(vho,  \t  was  proredy  had  attended  the  progrem  of  tlM  work»)  ander  whieh  he  had  written  and 
ngned  tha  following  memonndnm,  **  On  eiamining  the  annexed  bill,  and  considering  the 
drmmstaneeB  of  the  case  referred  to  me,  I  am  of  opinion  that  a  redaction  shonld  be  made  of 
\2L  11«.  6d. ;"  but  that  pcnon  being  afterwards  called  as  a  witness  for  the  jDefondant,  stated, 
thatlie  nercr  had  approred  the  wovk«  but  disapprored  it,  and  would  not  hare  rigned  a  cer- 
tificate of  approral :  the  juiy,  on  the  whole  case,  found  for  the  Plaintiirw— Hddy  that 
the  Tcrffict  of  the  Jurjr  ought  not  to  be  ^sturbed  under  the  drcumstanees  t  and  therefore 
theCosot  nliised  to  mdce  abeoiqle  a  mk  granted  to  shew^canse  why  there  uiould  not  be  a 
new  ferial,  on  the  jfronnd  that  the  action  could  not  be  maintained  without  proof  of  such 


ne  Defendaat  shoidd  have  asked,  at  the  trial  of  the  ca«ic»  for  kavi  to  mote  to  enter  a 
BQvisnit. 
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i8M^  ever  he  objected  to^  to  ile  altered  aecordingly ; 
and  Defendant  engaged  to  pay  him  ior  k  9nthe 
praducthn  of  a  certykate  of  approUiithn^Jvom  Mr. 
Leadhetter^  the  Buperintendaat  of  tbe  Gas  light 
CoiapaDy. 

The  declaration  uras  framed  upon  that  a^^reement, 
which  it  stated  as  the  foundation  of  the  action ;  and 
it  contained  the  ordinary  counts  for  work  and  la- 
bor, and  a  qimntum  meruit.  All  the  special  counts 
stated  the  assumpsit  to  have  been  made  ^on  condi* 
tion  of  the  production  of  the  certificate  by  the 
Plaintiff: 

The  cause  was  tried  before  the  Lqird  Chi^ Baron, 
at  the  last  Middlesex  Sittings  in  Term ;  when  the 
Jury,  to  whom  the  question  had  been  left^  found^ 
a  verdict  for  the  Plaintiff*  for  the  amount  of  his  de-^ 
mand. 

tVilde  obtained  a  rule  to  shew  canse  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial 
had,  on  the  ground  that  the  Plaintiff*  had  not 
proved  that  Leadbeiter^s  certificate  of  approbation 
of  the  work  had  been,  according  to  the  terms  of 
the  agreement  between  the  parties,  procured  by 
the  Plaintiff  before  the  action  was  commenced^ 
and  produced  to  the  Defendant ;  ^nd  that  without 
it  the  action  could  not  be  maint£lined. 

The  Lord  Chief  Baron  now  read  his  report^ 
which  stated,  that  it  was  proved  that  the  7>artie6 
had  entered  into  the  written  agreement ;  and  thiit 
the  Plaintiff  having  completed  the  work^  applied 

for 


for  pafideM  of  the  btlanceiOCim  aocoontt  when  lastSL 
tbe  i)Qfoodtot5  vitboitfiiiaJiuig  any.elDJectioii  to  j^yit^ 
tb0  work»  excand  lumself,  by  sayta^  be  had  a 
beavy  p^yoient  to  inalbe^  b«t  would  isee^tbe  Pima* 
Uff  80Ofi<t  After  hafiog"  mudi  seTeridl  iothor  appli* 
caUoiici^  the  Defendaot  at  kM  oomplaitaed  of  the 
work,  and  some  of  it  was  in  oonseqnenoe  done  over 
ai^^iB.  The  Defeodaat,  and  a  Sinr veyor  em* 
ployed  by  him,  and  Leadbetter^  wiereia  the  habit 
of  attending  in  the  Theatre  during  the  progress  of 
the  work^  gi^a^r  direotilMS OAid  soggebttagaUfera- 
UoQs,  wbiqb  were  made,  aooordiogly.  When  the 
aU  ^  ckarge9  was  preseated  to  the  Defendant,  be 
sttd  be  would  pay  the  baiaaoe  when  it  should  be 
signed  by  Leadbetter,  The  Defendant  took  the 
bill  accordingly,  and  the  contract,  to  Leadbetter, 
Vfhfi  wfotQ  uadcirthe  bUi«  '^  On  exadfiining  the  an- 
afsed  biU,  aod  consideriiig  the  circooiManoes  of 
the  case  referred  to  me^  I  ao  of  optnioo  that  a  re- 
ductio9  should  be  mad^  of  1;}4  1 U.  2d.  i  and  he 
^g^e4  it.  That  paper  was  prodac^  at  the  trial, 
and  that  closed  the  Plaiatiff' s  case. 

• 

For  tb«  Defendant,  I^eadbetter  was  examined. 
He  was  the  saperintendaot  of  the  Company  who 
supplied  tbe  Theatre  w^tb  gas.  He  stated  that  he 
had  not  approved  the  work,  but  disapproved  it  i 
sad  that  if  he  had  been  applied  to  by  the  PlaintiflT 
to  sign  a  certificate  of  approbation,  he  would  not 
bi^ve  done  so ;  and  that  in  sigmng  the  memoran- 
dum, he  only  meant  ti>  regulate  the  charges.  He 
admitted  inucb  of  tbe  work  wa§  nfellc^oae,  aud 

that  it  was  still  used  in  the  Theatre . 

Upon 


34  turns  lii  tm  neuESvumtLi 

iA»«  Upod  tfaot  evidence^  Im'Lorigfalp  left  It  to  tbe 

^^Y^  Juiy  to  say,  whether,  judfi^ng  as  v^ell  fwm  what 
^^^  bad  been  done  between  the  parties  under  the 
agreement,  all  the  dreanutanoes  consid^^,  the 
certificate  of  approval  by  Leadbetter,  had  nut  been 
wtfved  and  dispensed  with,  or  whether  the  signa- 
ture by  him  of  the  memoranddm  at  the  foot  of  the 
bill,  was  not  tantamount  to  a  more  formal  certifi-' 
oate  of  approval 

«  . 

•  •  • 

Adam  and  Carter  now  shewed  cause  against  the 
rule ;  insisting,  that  under  the  ch^umstances,  the^ 
evidence  supported  the  case  of  the  naintiff  on  the 
record,  and  the  verdict  could  not  now  be  dis* 
turbed. 

Oaselecj  who  appeared  in  support  of  the  rule, 
being  called  on  by  the  Court,  contended^  that  as 
this  declaration  was  framed,  it  was  indispensably 
incumbent  on  the  Plaintiff,  proceeding  on  the  ispe- 
cial  agreement,  to  jprbduce  the  certificate  of  ap- 
proval of  Leadbetter;  and  that  the  signing  ihe 
memorandum  by  him  was  not  equivalent  to  such 
certificate ;  for  that  merely  regarded  the  amount  of 
the  charge  and  the  prices  of  the  wotfc,  but  had  no- 
thing to  do  with  the  quality  of  it ;  and  therefore 
it  ought  not  to  have  been  left  to  the  Jury  to  decide 
on  the  whole  case.  If  the  Plaintiff  had  proceeded 
on  the  qtumtum  meruit  count,  the  Jury  should 
have  been  directed  to  find  what  the  Plaintiff  w&s 
entitled  to  fi)r  the  work  proved  to  have  been  weti 
done,  and  no  more ;  and  that  subject  to  the  stipu- 
lations  on  his  part  contained  in  the  agreement 

under 


muat  ism,  ^  ^^3  «».  vr.  25' 

Qiuller  whiob  the  FUntiff  ww  engaged  to  per-      UM 
form  it» 


The  Court  heH  thai  the  Jury  were  rigkUy 
rooted,  to  find  a  verdict  on  the  whole  ease ;  and 
that  the  general  count  woftld  mpporl  the  actbn 
npon  the  facts  in  evidmde^  and  therefore  there  was 
no  reason  for  dtstorhiDg  the  verdicL  And  they 
snggestedy  that  if  the  Defendant  had  meant  to  fdy 
OD  tlie  objection  now  insisted  on,  be  ehonld  haw 
obtained  leairo  at  the  trial  to  apply  to  the  Conrt  to 
enter  a  nonsniL 

«  * 

Rnlediaehargedb 


JosBPH  V.  Simpson,  and  others. 

In  Febmary^    1821,  the   Plaintiff  filed  Us  bill  Refem^oftii 
against t/ome^  GHUiUmd  Simpson^  fPilliam  Strnp-  ^SSsDctu' 
sokj  and  George  Home  Simpson^  and  another  per-  !^5!>f?S!Lw, 
son ;  J.  O.  Simpgon  and  fF.  Simpson  wer6  resi-*  ^^  ^^^^' 
dent  in  England^  and  George  Home  Simpson  in     Thmww 
Scalimd.  '  aSJrii 

thbQonrt 
wlUiiii  wUehy 

The  bill  prayed  an  acconnti  and  an  injunction  to'^oD  an  •'^^ 
stay  proceedings  in  an  action  at  law;    The  Plain-  for  impertf- 

.,,_  iieiioe««t]i6par« 
tiif  trobuiniiig 
the  order  was 
boond  to  procure  Um  Maater'a  nporty  Imt  now  the  report  niiMt  be  obtMned  witibiii  four  dajn 

AppHrathiBi  to  disokarge  drdtai  fiir IrrrgaiaiHsr  most  ba  paid  withoat  delay;  and  it  is  no 
«xcQw  for  not  applying  that  tbe  Court  did  not  fdt  ainoe  the  oider  complained  of  was  obtained  i 
becaosethe  Lord  Chief  Baron may^nace the stalnfiB  (7  Oiok til. beBrilMSnett 
Court  on  any  day,  and  may  adjourn  for  that  purpose  ^  ifie  in  dUm,    The  Court  of  Eiche- 
^«er»  like  the  Conrt  of  Chanoeryy  is  now  open  aa  a  Court  of  Equity,  daring  the  whole  year. 
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tSMU      tiff  obtaiiQtJtheiiijanirtlM  against ;Aii»»^0^ 

Simpson  alone,  for  want  of  answer,  the  action  Xmng 
in  the  names  of  James  Gilliland  Simpson  and 
George  Home  Simpsotly  as  do-partnersi     George 
Hune  Simpmn  afberwands  filed  Ms  answer-;  sntn 
aeqaently  to  wbiob  JmMs  OiUOasid  Bimpsm  and 
W.  Simpson  filed  their  joint  answer.     On  tbe  3d 
of  Juljy  James  GUUiand  Simpson  obtain^  the 
coauMn  order  nisi  to  dissolve  the  iiirfnnciiiQki ;  the 
PlaintiVthen  obtidned  lUi  order  to  refer  the  an* 
swer  of  Gebrgi  Home  Simpson  for  inofM^nenoe ; 
and  on  the  10th  July,  he  shewed  this  referenee 
for  cause  against  dissolving  the  injunction  so  ob- 
taiaed  for  want  of  James  GilUland  Simpson^s  an- 
swer.   The  Defendant  James  GilUland  Simpson 
being  advised  that  this  was  irregular, 

Beames  moved,  on  the  28th  of  November,  to  dis* 
charge  the  order  oUtaincKl  on  the  I^Oth  of  July,  for 
irregularity,  with  costs,  and  to  dissolve  the  injnnc- 
tSoo  absolutely:  ^ 

Th^  Ckmrt  was  of  opinion  that  the  order  was 
iiT^ular,  and  discharged  it  aoooidingly;  hot  coin 
sidenng  that  the  defendant  was  guilty  of  laches  in 
not  coming  sooner,  discharged  it  without  coBt»;  but 
they  would  not  dissolve  the  injunction  absolntely, 
and  made  an  order  nm,  to  give  tht  Plaintiff  an 
opportunity  of  afhe^w^ing  eanse  during  the  Sittings 
after  Term. 

The  Plaintiff  under  this  ordet  wdted  until  tbe 
very  last  day  of  the  Sittings,  the  15th  of  Decem- 

ber, 


btr,  wbfiiu'he  obtained  an  order  to  refer  the  joint  18S2. 

answer  of  James  GUKktnd  Simpson  and  WUiiam  ^ZX^ 

Shnpsanfor  ifnt>ertifience ;  and  he  oh  the  same  4af  simmoji 

shewed  ttiftt  order  for  cause*  wrf  otheifc 

i 

Beamed'  now  itMred  to  discbarge  that  last  order, 
as  baring  b«en  obtained  on  a  motion  made  too 
late,  according  to  the  practice.  He  cited  Milner 
▼;  Golding  (a),  where  Lord  Kenyan  held,  that  a 
reference  fer  scandal  and  impertinence  was  not 
canse  fbrcontinningan  injotictSon ;  and  an  aKony- 
mens  ease  in  Fhxey  (&),  itheve  it  was  held,  that  il 
bill  cannot  be  referred  for  impertinence  sifter  an*- 
swer,  nor  iEifter  submitting  to  answer,  as  by  prajrrng 

«    *  « 

time,  Scc^t  and  he  contended,  thai  as  it  was  too 
late  to  shew  exceptions  feA^  canse,  whiobbe  mnsti  do' 
within  time,  it  was  by  analogy  too  late  to  shew 
impectinence  for  cause. 


.  •  ' 


Wakefield^  '  contrd,  relied  on  the  practice  as' 
stated  in  \ei  Fhwl.  318;  where  it  is  said  to  be 
cause  agsqnst  dissolving  an  injunction,  that  the 
answer  stands  referred  for  imperlinence,  on  the 
authority  of  Swayne  v.  Mills  (c) ;  and  in  the  same 
book,  p.  450,  a  case  of  Wallis  V.  Atkinson  (d ),  is 
referred  to,  where  it  was  ruled  that  an  answer  might 
be  referred  for  impertinence,  after  an  order  to 
cGismiss.  He  also  cited,  on  the  first  point.  Hurst 
▼•  Thomas  {e\  where  this  Court  adopted  the  prac- 
tice of  the  Court;  of  Chancery  in  that  respect 

{b)  2d  Vol.  p.  631.  (f)  2  Anstr.  601. 

(c)  1  Fowl.  Excfa.  iWt.  81l». 

Richards^ 
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MMloclien* 


1822.  RicBABoi,  Lord  Chkf  Barm.    Wbateyer  may 

^i^Xn  be  the  t»*acUce  of  the  Court  of  Chancery^  we  caii- 
siM^oy  ^^^  reoognize  it  in  this  Coart^  irbem  it  is  not  cop- . 
sistent  with  the  practice  here..  Whenever  there 
is  a  rale  (^  practice  in  this  Court,  we  must  abide 
by  %  uoIqss  it  be  formally .  altered  by  order^  as 
it  may  be,  if  it  shoiild  be  ftmnd  expedient  to  do 
so.  According  to  the  praetice  w  this  Conrl^  there 
is  no  tin^e  limited  for  referring  for  impertinence, 
as  there  is  in  the  Court  of  Chancery,  and  as  there 
is  here  also  in  the  case  of  exceptions ;  and  those 
snlgect  matters  of  objection  to  answers,  have  no 
dependence  on  or  connection  with  each  other. 
For  the  sake  of  preventing  delay,  however^  it  k 
highly  necessary  that  there  should  he  some  role 
made  to  regulate  the  future  practice  in  that  respects 

The  dedsive  answer  to  the  precient  application, 
however^  ik  the  delay ;  for  there  appears  to  be  no 
reason  why  it  should  not  have  been  made  to  me 
before,  as  it  might  have  been  immediately,. 

fit  was  stated,  that  the  order  having  been 
obtained  on   the  last  day  of  the  Sittings  after  \ 
Michaelmas  Term,  it  was  impossible  to  apply  be- 
fore.] 

I  • 

The  Lard  Chief  Baron.  That  did  not  preclude 
the  Defendant  from  applying,  because,  since  the 
statute  of  the  57. of  Geo.  III.  this  Co\irt^  like  the' 
Court  of  Chancery,  is  open  ail  the  year  round. 
By  that  act,  which  empowers  me  to  bear  applica- 
tions, I  am  enabled  to  receive  them  at  any  time  ; 

and 


.wttJin  TBiiif 9  3  &  S  oso.  nr. 

aod  may  for  that  parpose  adjoarn  f^m  day  to 
day.  This  ought  to  be  generally  known,  for  the 
advantage  of  the  suitors.  I  am  therefore  sur- 
prised, that  in  this  case  the  Clerk  in  Court,  who 
acts  for  the  Defendant,  should  not  have  known 
ithat  this  application  might  have  *been  made  as 
soon  as  it  was  found  to  be  necessary.  On  that 
ground,  in  coufinderation  of  the  delay,  I  shall  not 
giaofc  this  motion. 

• 

The  Plaintiff  also  was  dilatory  in  not  applying 
.for  the  order  sought  to  be  discharged  till  the  last 
day  of  the  Sittiags,  I  SMI  therefore. require  that 
he  procvre  the  report  witbia  a  week. .  There  mnet 
be  a  general  order  made  that  it  shall  be  pro- 
cured  in  all  cases  witbio  a  limited  tiine« 

Motion  refused  *. 

*  Vide  2  Ves.and  Beames,  S92.— lb.  40.— aod  I  Swanst.  290. 
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1822. 


JoftBFB 

V. 
SlIIIP80If 

and  othen. 


Gbnbral  Ordbr  *. 

It  is  ordered,  that  in  all  future  cases,  where  orders  ThTifaitei^i 
are  made  to  refer  answers  for  impertinence,  the  ^SSln)^!!^ 
party  obtaining  the  order  shall  obtmn  the  Mias-  S!![^^S^ 
ter's  report  in  four  days.  1^^^ 


*  Thia  was  the  order  made  in  conaequence  of  what  passed 
the  preceding  case  of  Joiephr.  Simpson  and  others. 


Dob 
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18». 


Doe,  on  tbe  demise  of  Harrison,  v»  Roh. 


whm  tiie  idi-  jiatLiMJM  moved  tor  jodgment  againsi  the  cuturi 

dftTit  of  Mrrice      •-•■•  jm«*  %  • 

ofdeciaratioii    qector  ID  tbis  caaei,  oa  ao  affidavit  stating  mrviae 
■uted,  tut  it  of  the  declaration  in  ejeetmeot  on  the  Info  of  the 

hud  been  left      «...•  «•••.«  ^ 

with  the  wife     teoaot  m  possession  ;  and  giving  as  the  reason  of 
^"^Ve  such  service,  that  her  husband  had  absconded. 


inttthe 
amal  fjecUHT. 


.  it 

JH^^ioaeS^      On  that  statement  it  was  objected,  that  tbe 
foXte!^  vice  was  insnfficlent,  for  the  reason  appearing  on 

the  affidavit.  The  principle  <^the  rale,  that  SM^ 
vice  on  a  wife  is  good  as  agmnst  a  husband, 
being  founded  on  the  presumption  that  they  are 
living  together ;  and  there  being  a  positive  allega- 
tion that  the  husband  had  absconded  in  the  affida- 
vit of  service*  the  presnmption.is  destroy^  an4 
the  service  is  therefore  bad. 


The  Court  allowed  the  objection  to  be  fotal,  and 
refused  the  motion. 


Nil 


fOLMX  rum,  2  &  S  om«  iv.  81 


IN  THE  EXCHEQUER  CHAMBER. 


dorhm  Richards,  Lord  Chibf  Baron. 


IBM. 

Duncan  and  others  v.  Worrall  and  others. 

lui8  was  a  petition  for  a  rehearing  *,  filed  by  the  AbmwMfiied 
Piaintiflb^    whose   bill  had  been  dismissed  with  irriten,a«idiMt 
costs,  under  the  following  circumstance^^  stated  uaiJ^ 
in  the  petition.  .   SS?^"!? 

inrarsBce,  nnr  ft 
totallo«,prfty- 

It  allied  that  tbe.petittonei^  (wbo  were  underr  ^ ISLIilZte' 
writers)  had  filed  a  baii*  ihjs  Coort,  iu  Jtme,  1815,  "**'»'**^ 


*   *•    ^  9eUedf  an  In- 
flMttng  ]ii]ictioD;a 
oommiMioii  to 
ezftmlaftwiu 

*  WbCTithe  Counsel  for  the  peiitionevs  appeared  on  their  nencsftbroftd; 
part,  to  support  the  petition^  the  Lord  Chief  Baron  obserrcd,  y^elToii  the 
tttat-Mbe  praNBnftiDg;^  the  petltidn  was  a  fomaisty,  and  ncTer  h«ftriiig»tlMUU 
^io««iit  b^it;  Ike  Coivt;  Am  ^  that  me  neoeseagy  to  bte  ^^^ 
done,  wastocarrj  it  to  lus.Xor4sU^'8  Seor^aiy,  wbo  wooU  d^  FlalntiA  bav. 
liver  the  order  fi>r  the  rehearing  as.  a  matter  of  course.  ^^  ^  ^^ 

it  is  not  an  xinconnnon  thiiig  iSor'  counsel  to  ihov«  for  leave  tb  coone.   Hm 
pffeaent  a  t>elilii»n ;  hnrbereas  leave  4a  not  fequiied    It  Is  imitleir  ^^^.^ite 
of  ri^t  to  jNresani  the  petllioni  «ndlhat  i)^  indeed  the  fii^st  s^  Defe&dftnts 

in  such  cases.  l?tJ5*^' 

•acceeded  in 
the  action,  the 
jnry 'fining  a  yerdict  for  them,  on  tlie  ground  that  the  Tenel  inaored  was  not  neutral  property, 
as  abe^ad  tofliivpMscBladlytheisanredtobo.     The IPlaUi^flHin  eqnitythen  prewnted  a 


petition  for  a  rehearing,  on  account  of  the  question  of  cotta,  founding  the  prayer  of  the  petitioa 

on  t^/ifuend  of  liieir  WA  famptDgbeea  a  UH  tolMlaaCiaUjEforsdief  as  reft  aa  for  cfiicovery, 

^  becraie  it  had  prayed  that  the  policy  might  be  cancelled.    The  Lord  Chief  Baron,  on  the  re- 


bertri^g,.  allBr  eapicaiing  staong  and  emphatic  leprabeasion  of  ^sniii  ■  frO^eeding  for  aach  a 
!y  and  lamenting  bis  being  under  the  necessity  of  ordering  such  relief  aa  eraaiqg  the 
V  names  ftvoft  the  policy  would  be,  made  tbsorder,  bat  without  costs. 

UlsLovddilp,  in  the  course  of  (he  discustion,  dscUKd,  on  the  aatfaoiltyof  Tery  long  eaq^- 
rienoe  in  caaei  of  thia  sort,  in  the  Bscheqaer,  that  he  did  not  believe  that  ^y  such  caie  had 
ever  been  hrougbt  to  a  bearing ;  and  discredited  te  dioU  nMribnted  to  the  Lord  Chancellor, 
in  the  reports  of  the  cases  of  Jtrvu  r,  WkUt^  and  BnwUev  r.  HoUtmd  (ubi  if^m),  from  which 
it  waa  inferred,  that  it  was  the  oouse  hi  this  Court  to  bring  such  causes  to  shearing  for  the 
iake  of  the  relief. 
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Stating  therein,  that  the  Defendants,   (who  were 
an  insurance  broker,  and  the  assignee  oi  a  bank- 
rupt trader,  for  whom  he  had  acted,)  caused  se- 
veral policies  of  insurance  to  be  opened  at  Liver- 
pooly  from  Charleston  to  Liverpool,  upon  a  vessel 
called  the  Femandma,  represented  to  be  in  the  port 
of  Charleston  {America)^  and  to  be  nentral  pro- 
perly, valued  at    different  sums  in    the  differ- 
ent  policies,  and  on  the  goods  on  board  thereof^ 
(cottonwool)  as  interest  might '  appear ;  and  that 
the  Plaintiffs  severally  underwrote  the  said  po- 
licies, for  various  sums  each;— that  at  the  time 
when  the  said  policies  were  opened,  and  before 
the  same  were  so  underwritten,  the  broker  pro- 
duced and   shewed  to  the  petitioners  a  letter, 
written  to  and  received  by  him  fi-om  a  merchant 
in  America y  dated  Charleston,  the  material  part 
of  which  is  as  follows :    ^^  Some  of  my  friends 
"^^  here  are  loading  the  fine  Spanish  ship  Feman- 
*^  dina.  Captain  Frehado,  for  your  port,  and  to 
^  your  address,  as  also  the  whole  of  the  cai^  the 
*'  Fernandina  is  now  taking  in ;  fit  then  described 
the  cargo,  and  stated  it  to  be  the  wish  of  the 
shippers  to  insure,  directing  the  broker  to  dp  so 
at  a  certain  sum  exclusive  of  premium,  and  to  ob- 
serve in  all  cases  to  value  the   property  at  the 
amount  he  should  cover ;  and  it  added,]  *'  The 
^  above  to  be  done  against  all  risks  whatever,  at 
^^  and  from  Charlston  to  Liverpool,  with  leave  to 
^^  carry  two  setts  bills  lading,  and  clearances  for  * 
'^  Lisbon.    The  Fernandina  is  as  good  a  vessel, 
^  in  all  respects,  and  as  well  fitted  for  sea,  as 
'^  any  in  port.    She  w^b  Spaniard  long  before  the 
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^  war.  The  cargo  will  be  shipped  as  Spanish 
^  property y  and  a  clever  active  youag  Spaniard 
"  will  be  on  board  to  represent  it.  I  don't  myself 
^  consider  the  risk  5/.  per  cent.  It  is  however  the 
^^  wish  of  the  owners  that  the  whole  is  insured ; 
^  and  yon  will  of  course  get  it  done  on  the  very 
best  terms  you  can,  and  by  all  means  be  careful 
in  having  the  policy  worded  as  strongly  as  possi- 
*'  hlcj  so  as  to  prevent  all  disputes  in  case  of  loss. 
^'  If  it  is  possible  to  obtain  a  licence  for  this  vessel 
^  previous  to  arrival,  by  all  means  do  it ;  observing 
''  by  the  way,  that  the  whole  is  neutral  property  J* 
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The  petition  then  stated  that  the  petitioners,  (as 
they  had  also  alleged  in  the  bill)  afterwards  disco* 
vered,  that  the  whole  of  the  transactions  in  ob- 
taining  their  subscriptions  to  the  policies,  was 
fraadulent*-*that  there  never  v^as  such  a  ship — that 
the  Defendant,  fVarraUy  the  Broker,  and  the  per- 
sons by  whom  he  was  employed  to  effect  such  in- 
surances, had  no  interest  therein,  or  in  her 
freight. 


The  bill  had  also  stated  that  the  Plaintiffs  had 
allied  to  the  Defendant,  fForrall,  requesting  him< 
to  deliver  up  the  said  policies^to  be  cancelled ;  and, 
(suggesting  a  pretence  on  the  part  of  the  De^ 
fendants^  that  the  insurance  was  a  legal  and  bond 
fide  transaction^)  that  the. ship  and  cargo  sailed 
from  the  port  of  Charlston  in  'January,  1813, 
bound  to  Liverpool,  and^  had  not  since  been  heard 
of;  and  that  therefore  the  Defendant  fPorrall  had 
since  brought  an  action  in  the  Court  of  King's 

▼Oil.  X.  D  Bench,, 
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Bencb,  against  the  Plainti0fa  upon  the  said  polieu 
as  for  a  total  loss.    It  then  charged,  that  if  ever 

■ 

there  was  such  a  ship,  neither  the  ship  nor  goods 
on  board  at  the  time  the  insurance  was  effected 
were  neutral  property,  but  that  the  other  Defend^ 
ants,  the  traders,  had  purchased  the  sbip,  or  some 
interest  therein,  and  part  of  the  cargo,  in  America, 
with  their  own  money,  and  that  they  were  British 
subjects :  that  the  importation  into  this  country 
of  the  cargo  insured,  was  at  that  time  illegal ;  and 
therefore  the  insurance  was  illegal,  as  no  licence 
had  been  obtained :  and  that  a  8ub)ect  of  the 
United  States  of  America  had  some  interest  in 
the  ship  or  freight,  and  that  America  was  then  at 
war  with  England,  The  bill  also  charged  a  great 
variety  of  objections  to  the  right  of  the  Defendants 
to  recover  in  the  actions  at  law. 


The  petition  then  proceeded  to  state,  that  the 
petitioners  had  by  their  bill  prayed  that  the  said 
Defendants  might  answer  the  premises — ^tbat  the 
said  several  policies  might  be  cancelled — ^and  that 
the  Defendants  might  be  restrained  by  injunc- 
tion frem  proceeding  in  the  said  actions  so  com- 
menced against  the  petitioners,  or  any  of  them, 
in  respect  of  the  said  policies ;  f  the  bill  bad  also 
prayed  a  commission  for  the  examination  of  wit- 
nesses in  America^  and  elsewhere  beyond  seas,] 
and  for  such  further  relief  as  the  nature  qf  the 
case  might  require. 


The  petition  also  alleged,  that  the  Defendants 
filed  their  answer  in  1817  to  the  petitioners*  bill, 

wherdn 
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iriicMiB  febey  (Defendaaits)  stated  that  tke  sttip, 
at  tbe  time  of  her  aaiKng  and  being  inswed,  was 
a  Spanish  ship,  accordiag  to  the  Colonial  taws  of 
Spahij  hmmuch  as  she  was  commaQded  by  a 
Spanish  eapiaia,  and  navigated  imder  Spanisk 
eolora,  and  bad  Spcadsh  saitors  on  board :— thift 
she  was  before^  and  at  tbat  time,  tbe  9rie  propiepty 
oSBriiM  8ab|ects  residenrt  in  Lond^  in  partner- 
Aip  m  trade ;  tbatan  agent  of  the  partders  having 
coileeted  a  considerable  sunv  due  to  them  hi 
America^  had  pnfcbased  wool  tbere,  wfatch  hie  had 
sddpped  on  board  tbe  sadd  vessel  lor  Si^hmd; 
and  thai  the  wbole  having  been  insured  aceording* 
to  tbe  advice  in  tbe  before-mentioned  letter,  wa^ 
afterwards  totalhf  hst  hy  peril  of  the  seas ;  and 
that  Efigland  was  then  in  amity  with  Speit^  tsaA 
at  war  witb  AiMrica^  hot  no  licence  bad  been  ob^ 
fiir  importing  the  cargo  of  cotton  wool. 
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Tbe  pedfkm  finally  stated^  that  the  cause  caoie 
on  to  be  heard  before  the  Lord  Chief  Baron,  on 
bill  and  answer,  and  that  the  said  hilt  was  Ms^ 
mU^ed  out  %f  the  Court  with  costs'^;  and;  — sobmH- 
tipgy  that  the  petitionerB  were  aggrieved  by  that 
decreev  as  they  were  entitled  to  tbe  relief  prayed, 
inasmnch  as  the  said  policies  were^  under  the  cir^ 
cumgtancesy  tmd  as  against  them,  and  ought  to  be 
delivered  up  to  them  to  be  eaocelkd,  i^th  costs — 
tbey  therefore  prayed  a  rehearing. 

*  The  biU  was  dismissedi  on  the  ground  that  it  was  founded 
on  matters^  which,  if  true,  afforded  a  defence  to  the  action  at 
law ;  and  therefore,  there  was  no  equity  on  the  part  of  the 
Plaintiff,  to  warrant  the  iatorfeiehce  of  the  Court. 

D  2  Martin 
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Martin  and  Spence^  in  support  of  the  petitiotr^ 
urged^  that  as  the  petitioners*  bill  was  a  bill  not  for 
a  discovery  and  an  injunction  merely,  but  for  re- 
liefy  they  were  entitled  to  have  the  cause  brought 
to  a  hearing,  in  order  that,  the  policies  might  be 
ordered  to  be  delivered  up  to  be  cancelled,  if  the 
parties  chose  to  proceed  to  a  hearing  for  that  pur- 
pose.   They  submitted,  that  as  it  appeared  from 
the  answer^  that  the  representation  of  the  vessel 
being  neutral  property,  was  untrue,  the  policies 
were  effected  under  a  misrepresentaticfti,  and  there* 
fore  void,  and  ought  consequently  to  be  delivered 
up  to  be  cancelled.  In  the  case  of  Law  v.  Law  (a), 
a  bond  g^ven  in  consideration  of  procuring  an 
office  in  the  Excise,  was  decreed  to  be  delivered  up 
to  be  cancelled.    In  this  case  the  result  of  the  ac- 
tion in  the.  Court  of  King's  Bench  was^  that  the 
Court  held,  on  a  special  case,  that  a  nonsuit  ought 
to  be  entered,  on  the  ground  that  it  did  not  appear 
that  the  ship  was  a  neutral  ship,  and  within  the 
protection  of  the  orders  in  council.    Upon  that 
ground,  too,  the  Plaintiffs  in  Equity  are  entitled  to 
have  the  instruments  delivered  up  ;  as  an  instru^ 
ment  signed  under  mistake  or  misrepresentation, 
although  void,  will  not  be  suffered  to  remain  in  the 
hands  of  the  party  who  has  so  unduly  obtained  it, 
although  it  may  be  void.     Byne  v.  Fivian  (6), 
Bromley  v,  Holland  {c).    They  urged  also,  that 
the  question  of  the  instrument  being  void,  was  a 
question  depending  on  circumstances,  and  often 
purely  a  question  at  law. 


(a)  Forrester,  140. 

(b)  6  Ves.  604. 


(c)  7  Ves.  3.  16.  19.     Cooper 

Vt  O.  V/« 

[The 
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[The  l^rd  Chief  Baron  enqaired  if  there  could 
be  any  instance  produced  of  a  bill  for  a  discovery 
and  an  injunction  by  Underwriters  in  a  case  of 
this  sort,  having  been  brought  to  a  hearing,  and 
proceeding  to  a  decree ;  stating,  that  in  all  his  prac- 
tice  in  this  Court,  he  had  never  known  it ;  for  that 
such  suits,  frequently  as  they  have  occurred  here, 
liave  never  been  followed  up.]^ 

In  JervU  v.  fVhite  (a\  the  Court  ordered  an  in« 
strument  to  be  delivered  up,  although  it  mighty  be 
the  subject  of  an  action ;  and  in  that  case  the  Lord 
Chancellor^  giving  judgment,  says,  "In  the  great 
variety  of  suits  in  the  Court  of  Exchequer^  upon 
policies  of  insurance,  which,  from  the  frame  of 
**  the  bill,  could  not  be  for  discovery,  though  treat- 
"  ed  as  such,  but  suits  for  relief,  I  agree  with 
^  the  opinion  of  Lard  Chief  Baron  Eykb,  that  the 
**  Court  could  not  relieve  itself  from  ordering  the 
'*  instrument  to  be  delivered  up,  if  the  parties 
**  chose  it,  instead  of  the  arrangement  that  now 
**  takes  place.  With  respect  to  suits  for  notes  of 
^'  hand,  bonds,  &c.,  that  sort  of  course  has  been 
*'  taken ;  but  it  is  only  within  twelve  or  fourteen 
^  years  that  it  has  been  so  general.  It  is  said, 
"  you  can  try  every  thmg  at  law,  the  discovery 
*'  having  been  given.  But  I  have  considerable 
doubt  whether  there  is  not  sufficient  ground  for 
the  Plaintiff  to  say  that,  after  they  have  tried  an 
^  action ;  still,  if  he  chooses,  the  instrument  is  to 
^  be  delivered  up*;**  and  the  remainder  of  the 
judgment  much  strengthens  that  reasoning. 
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{a)  7  Vee.  418. 
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>frhe  Lord  Chief  Barm.  J  am  qnite  satisfied 
Wt  4Jie  Lord  Chanddlor  has  entirely  mistaken 
the  opinion  of  the  Lord  Chirf'  Baron  &Y&B  in  that 
respect,  fmd  I  jspeak  from  great  experience  in  thitl 
Ckinrt  during  the  time  that  he  presided  in  this 
Court.] 


In  Kemp  v.  Prior  (a)  also,  the  Lord  ChancelkNr 
says,  ^'  Demands  have  frequently  been  recovered 
^'  in  equity,  which  now  could  be  without  difficulty 
^^  recovered  at  law  ;  as  in  the  case  in  the  Exche- 
*^  quer  upon  policies  of  insurance ;  and  others  in 
"  which  you  may  recover  money  that  the  policy  of 
^^  the  law  would  not  permit  to  be  paid,  as  pay- 
*^  ments  upon  a  marriage  brocage  contract.  If  ^ 
/'  bill  was  filed  for  such  a  purpose^  and  requiring 
^'  a  commission^  it  could  not  be  met  by  demurrer^ 
^^  or  otherwise,  with  the  objection  that  the  Plain- 
^^  tiff  might  obtain  the  relief  at  law."  And  in 
Bromley  y.  Holland  {b)j  the  Lord  Chancellor  says. 
It  is  not  possible  to  maintain  that  the  ancient 
jurisdi/stion  is  destroyed  by  the  Courts  of  Law, 
for  tUe  first  time  taking  cognizance  of  that  sub- 
"  ject.  Sp  upon  bills  to  have  void  policies  of  in- 
^*  suraoce  delivered  (c)  up^  which  in  the  cases  ija 
**  the  iCourt  of  Exobequer  is  always  prayed,  and 
'*  .which  maj  be,  though  they  are  not  usually,  fol- 
^*  lowed  up  to  a  decree  upon  this  principle ;  tb9( 
^^  it  is  not  unwholesome  that  an  instrument  should 
**  be  delivered  up,  upon  which  a  demand  may  b^ 
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(a)  7  Yes.  24e. 

(6)  7  Ves.  21. 

(c)  The  Mayor  and  Camwttm* 


aUy  of  CoicheBier  r.  Lgfwtmh 
See  also  1  Yes*  &,Be8.  244. 
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^  vexatiously  made,  als  often  as  the  purpose  of  vex- 
**  ation  may  urge  the  party  to  make  it** 

[The  Lord  Chief  Baron.  In  speaking  of  the 
cases  in  the  Court  of  Exchequer^  the  Lord  Chan<r 
odlor  must  have  meant  to  advert  to  the  filing 
merely  of  such  bills  here,  for  I  am  quite  sure  that 
there  was  no  instance  (for  forty  years  at  least  I  can 
speak,  as  within  my  own  knowledge)  of  any  one 
soch  biU  having  been  followed  up  to  a  decree  in 
this  Court.] 

They  also  cited  Lord  RedesdaU's  Treatise,  for 
the  doctrine  there  on  this  point ;  and  the  cases  of 
Noble  V.  Garland  {a),  and  AUan  y.  Attu)ood{h), 
relying  particularly  on  the  latter,  as  an  authority 
that  SBch  bills  were  substantially  bills  for  relief  as 
well  as  for  discovery. 

JertnM  and  Merrivaley  opposing  the  petition, 
urged,  that  as  the  object  of  it  was  merely  to  ob*- 
tain  coirts,  the  Court  would  not,  in  a  case  of  this 
sort,  for  that  purpose  alone,  proceed  to  a  rehear- 
ing of  the  cause,  in  order  that  a  void  policy,  de- 
clared to  be  so  by  a  Court  of  Law,  might  be  given 
up  to  be  cancelled ;  which^  if  it  were  relief^  was  so 
merdy  nominal,  as  that  if  the  attempt  should  sue 
need,  there  could  be  no  case  put  wherein  some  ivt- 
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(a)  Cooper^  222. 

(6)  1  Mad.  344.  8.  C.  and 
19  Ves.  S.  C.  JnU,  Vol.  8, 
p.  522.  That  case  was  not 
then  published.      It  wm  be 


ibimdj  by  the  Report^  that  the 
question  made  there  was^  whe- 
ther such  a  bill  were  demur* 
rable  ix>,  as  being  a  bill  for  a 
discovery  praying  relief. 
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substantial  rdief  might  not  be  suggtsted  andfpray^ 
ed  for  that  very  purpose.  The  utmost  relief  that 
the  interposition  of  the  Court  could  amount  to 
would  be  by  an  order  in  the  nature  of  a  parpetual^ 
injunction ;  and  if  such  bills  were  to  be  considered 
as  bills  substantially  for  relief,  the  principle  of  al- 
lowing the  Defendant's  costs  on  a  bill  filed  ^Eigainst 
him  for  a  discovery*,  would  be  rendered  inappli* 
cable  to  such  bills  when  filed  by .  underwriters  in 
actions  against  them  on  policies  of  insurance; 
at  least  wherever  the  expedient  should  be  resorted 
to  of  introducing  a  prayer  for  cancelling  the  policy, 
and  for  relief,  which  they  urged  ought  not  to  be 
permitted. 


They  also  urged,  that  it  was  matte^  of  great 
doubt,  whether  the  Court  ought  to  order  the  re* 
lief  prayed^  and  the  instrument  to  be  delivered  up 
to  be  cancelled : — that  the  better  opinion  seemed 
to  be,  that  they  ought  not,  unless  in  some  very 
few  particular  instances^  under  certiun  circum- 
stances, and  that  also  upon  terms*  In  one  part  of 
the  judgment  in  the  case  of  JBromify  v.  Holland  (a), 
the  Lord  Chancellor  says,  speaking  of  the  cases 
on  policies  of  insurance  in  this  Court,  that  they 
are  not  ustuMf  followed  up  by  a  decree,  and  not 
unless  the  instrument  is  such  that  a  demand  may 
be  often  ^  vexatiously  made  upon  it.  And  in  the 
same  case  (&),  on  a  previous  occasion,  the  Master 

*  In  Beames'fl  Doctrine  of  Coats  in  Eqaitj«  p.  38^  it  ia  said 
"  A  BiU  of  Discovery  should  not  be  brought  to  a  hearing ;  if  it 
should  be  so,  it  must  be  dismissed  with  costs :"  and  he  dtea 
several  authorities  in  sufiport  of  the  proposition, 

(a)  7  Ves.  21 .  (6)  5  Ves.  618. 

of 
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of  the  Rolls  observes,  'Tdo  not  deny  that  in  some 
^  cases,  in  order  to  avoid  suits,  and  to  prevent 
"  the  party  being  harrassed,  equity  will  order  the 
''  iratruments  that  may  be  the  subject  of  those 
^  suitSi  to  be  delivered  up :  but  those  cases  are 
**  very  rare,  and  the  relief  is  ahocys  ttpon  fenns.^* 
The  note  in  Lord  Redesdale's  Treatise  (a),  also 
suggests  a  doubt  of  the  jurisdiction  of  equity  in 
that  respect,  except  in  very  particular  cases  of  pro* 
bable  mischief  arising  from  the  party  bdng  per- 
mitted to  retain  the  instrument  in  his  possession. 
In  this  case,  the  policy  having  been  declared  void 
by  the  verdict  at  law,  cannot  be  used  prejudicially 
to  the  Pkuntifib  in  equity ;  and  if,  at  a  future  time, 
the  Defendants  should  be  furnished  with  better 
evidence  of  the  neutrality  of  the  vessel,  they  would 
thea  be  entitled  to  sue  on  the  policy,  and  it  would 
be  injnsUce  to  deprive  them  of  the  means  on  this 


Hie  Lord  Chief  Baron^  dispensing  with  the  te* 
ply,  which,  his  Lordship  observed,  he  did  with 
considerable  reluctance  and  regret,  delivered  his 
opinion  to  the  following  eflfect : 

I  am  now  to  consider  this  case  entirely  by  itsd^ 
and  without  reference  to  any  thing  which  may 
have  passed  at  the  trial  of  the  action  at  law,  or 
the  result  of  it ;  for  nothing  which  occurred  upon 
that  occasion  has  been  brought  before  me  by  this 
petition.    [Having  stated  the  circumstances  of  the 


r822. 


Duncan 

WO&RAU. 

•BdoClMIti, 


(a)  Page  104,  N.  <0- 


case.] 


4t 
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nm^J  If  ti»  clmrg«9  brought  fornRGu^d  by  the  bill 
tmild  be  substantiftted,  tbere  eaa  be  bo  doubt  but 
that  tbey  wwM  make  out  a  case  amouDtiiig  to  a 
niarepKseatalioD^  on  the  part  of  fche  Defeodaata^ 
0t  tbd  ekcamsteoces  uodar  which  the  PJaiotifis 

« 

were  raduced  to  miderwrite  the  poUcieg ;  and  if  it 
earn  be  proved  in  any  ea«e,  that  a  party^  Plaintiff  ioL 
a  soil;  for  cancelling  an  instrument^  ^eciited  il 
under  a  nisrepreseotatioo,  of  which  the  Defendant 
may  ha¥e  been  guilty,  whereby  be  haa  been  lad  to 
do  m,  a  Court  of  Equity  will  certaialy  notaoffiir 
hint  to  keep  that  inaUmnent  in  bis  posseaiion ;  and 
0n  tUa  ptoia  prindple-Hthat  where  the  paper  aeTer 
WMild^  but  for  aqch  misreprf  aentation,  have  come 
to  bia  hands,  and  the  party  has  beai  iiuposed  on^ 
and  hif  sigaature  or  aeal  obtained  from  him  by 
aseaua  of  a  fcaud,  or  aueh  conduct  as  in  equity  is 
ooosidered  fraud,  he  cannot  be  suffered  to  retain 
it  in  his  possession.  Much  has  been  £k>ating  in 
my  mind  during  this  discussion,  as  to  what  was 
fonnarly  thought  to  be  the  proper  course  in  all 
these  oasesi  and  I  am  actuated  more  by  what  faajs 
4Qecurred  wttbiii  my  own  knowledge  whan  I  prao 
tised  very  much  ia  this  Court  long  ago,  than  by 
any  other  means  which  I  now  have  of  disposing 
of  this  question.  I  remember  that  Lard  Chief  Ba- 
TiM  Evas,  who  was  always,  we  know,  considered  to 
be  a  strong-headed  man,  used  to  say  that  iieconsl- 
daiied  hills  for  disoovery  and  injuncti<mby  Under^ 
srritafs,  in  these  cases,  aa  bdng  filed  for  the  most 
fuurt  merely  with  a  fraudulent  intention  to  crwtf 
delay :  and  I  never  remember  one  to  have  been  act- 
ed on  further  than  the  ^ssolyiag  of  the  injunction ; 

but 
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but  I  hsre  aomie  reeolleotion  of  ocMrts  bcdog  at>pfied 
for  id  $me  ease^  nwd^as  I  ibUk,  on  tliis  wry  grouiid, 
becanae  thare  was  a  prajfier  for  .lefiof  in  tiie  biU  t 
ftnd  tliejr  were  refused.  On  fhitt  ocoiieioiif  (be 
Court  expressed  its  Mroog  raseotmeDl;  jagafust  ihe 
itttixMiiielMQ  of  such  a  pinqrer  for  relief  aa  iianof 
been  introdeced  fw  Ihe  purpose  of  Ibaadiqg  ftaeb 
an  applieatjoe,  and  ia  order  to  effiaet  a  firai»iiulen| 
^rafflon  ^f  costs,  whiefa  wottU  oiberwise  faave  Altea 
on  the  Plaintiff;  and  I  myself  entortaia  the  aM»e 
feeBng  on  the  present  case* 


Woriia;^. 


Now,  let  woe  anppose  that  lbs  D^adants^  wimm 
tkej  bad  pat  in  tbeir  answer,  and  were  eattilJad  10 
move  to  disaolre  the  iojanotiefi,  had  sot  dood  s$% 
favBmf  naspQ  which  itbey  might bave  had.  In  that 
ease,  the  came  must  hare  gone  on  to  a  bearing; 
and  if  Abe  Pbdntift  bad  sbewn  saffieteat  aqnstyi 
tbe  Gonit  woald  either  bare  sent  the  case  to  a 
tiial  by  a  jary,  in  order  to  be  rightly  infermed  of 
tbe  fecM,  if  doiAtfnl,  or  they  would  have  decided 
St  9$  oaee  on  the  efidence  before  them,  if  tkaef 
coald  do  ao  wkhoot  an  issue.  The  resalt,  hbm*^ 
ever,  of  my  sending  |be  parties,  to  axi  action  at 
law,  would  be,  that  it  woald  come  back  again  to 
flse  ion  tiia  otfnm  of  the  pasieq ;  and  if  I  were 
tben  satisfied,  I  ntaat  aet  upon  tbe  potiea*  That 
would  be  by  a  decree,  which  would  most  probably 
.gat  rifl  of  the  insbrumeat,  the4}ues(lon  of  rtheifalid- 
ity  of  which  was  the  caqse  of  my  seadsog  it  to  a 
jury ;  and  in  that  case^  I  must  have  decreed  ac- 
'Conlii^iy. 


It 
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^0M. 


'DUNCAN 

'  luid  othen 

V. 
WOBIULL 

•ifidutlieiv* 


It  has  been  much  pressed,  that  the  question  of 

the  instrument,  the  subject  matter  of  the  suit, 

being  void  or  not,  was  a  question  for  the  Court  of 

Law*    Undoubtedly  it  was ;  and  if  no  action  on 

the  policy  had  been  tried,  it  would  ultimately  have 

come  to  the  same  thing :  for  I  should,  in  a  case  of 

doobt  upon  the  evidence,  have  sent  it  to  a  jury^ 

to  have  satisfied  myself  of  the  fieict ;  and  if  theii* 

verdict  had  been  against  the  instrument,  or  if, 

upon  the  evidence  before  me,  I  could  have  decided 

that  the  Defendant's  possession  of  it  was  the  effect 

of  misrepresentation  on  the  part  of  the  person  who 

had  obtained  it,  and  cisuraed  to  aviul  himself  of  it, 

I  must  have  ordered  the  paper  to  be  delivered  up 

to  be  cancelled.    A  jury  or  Court  of  Law  could 

not  make  any  such,  order ;  but  if  a  }ury  should, 

-  by  their  verdict,  declare  the  instrument  to  be 

aqch  an  instrument,  or  obtained  under  such  cir-r 

Dumstances  as  the  party  ought  not  to  be  allowed 

to  enforce  it,  or  make  any  use  of  the  possession 

of  it,  ought  I  not  to  adopt,  in  that  case,  the  same 

course-as  I  should  hiEive  pursued  if  I  had  myself 

so  decided  upon  the  evidence  before  me,  without 

the  assistance  of  a  jury  ?  (a) 


r 

I  am  therefore  driven^  however  unwilling  I  am 
to  do  so,  to  accede  to  this  application  for  a  rehear- 
ing ;  and  the  result  will  necessarily  be,  that  this  do- 
cument must  be  ordered  to  be  delivered  up,  but 
without  costs.  , 

I  am  glad  that  this  matter  has  been  discussed 


(a)  ride  Davies  v.  Dodd,  ante.  Vol.  IV.  176. 


here. 
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here^  as  it  has  given  me  an  opportunity  of  express- 
iDg  an  opinion  on  it,  which  may  be  usefai,  how- 
ever sorry  I  may  be  to  determine  the  point  as  I 
feel  myself  compelled  to  do.  This  b  the  first  ap. 
plication  of  the  kind  that  I  ever  remember  to  have 
seen,  during  an  experience  of  forty-two  ye^irs^  and 
I  hope  and  trnst  it  will  be  the  last :  for  if  it  should 
be  likely  to  occur  again,  something  ought  to  be 
done  in  order  to  protect  suitors  in  the  circum- 
stances of  these  Defendants  from  the  evil  conse- 
quences of  sifch  a  proceeding* 


AS 


1822. 


DUVCAV 

and  otheis 

WORUJ.t 

aqjdothMt. 


It  was  suggested,  that  it  might  be  sufficient  if 
the  names  of  the  Plcuntifl^  were  ordered  to  be 
erased  from  the  policies.  The  Court  ultimately 
made  the  following 

Order —Let  4he  decree  be  varied  by  striking 
out  so  much  of  the  same  as  directs  the 
bill  to  stand  dismissed  with  costs,  and 
instead  thereof/let  the  Defendants'  names 
be  struck  off  the  policy  in  the  bill  men- 
tioned, so  for  as  regards  the  matters  in 
question. 

No  costs  to  either  party — the  deposit 
made  on  filing  the  petition,  to  be  returned 
to  the  Plaintiffs. 


Thb 


46  cAscft  lit  TttA  cxcmqiDMr 


1828. 


29M 


ThB  klNQ  m  aid  of  TROUOHtON  v.  BURBBSr. 

iwc^^lT^  A  Rjou  bad  be«D^obtaiiled  by  If^^f,  fteqairidg the 
any^rt'ofa  Attorttey-Geoeral  to  shew  cause  why  the  replica- 
^1^oTo!^r  ^^^  ^^h  had  been  filed  in  this  extent  to  the  De- 
a-^  to^e^  fendattt*8  pka^  shmild  not  be  set  asnde. 

tent  to  be 
■track  oat  be- 

2ItSt"2iS*'^  The  rule  was  granted  vtptm  &  motiott  ftmndat 
atieast  not  pur.  upon  an  objectiou  to  the  replication,  that  it  was  a 
■toted  in  the  tafianfee  and  depc^fure  from  ike  qgSdMtt  of  the 
which  the  fiat  Mosecutofs  of  the  cxtent  OS  which  the  fiat  fin*  the 

was  granted*     "^ 

extent  had  been  obtained,-  emA  the  extent  itself  had 

Thus  where    ,  .  j 

an  extent  <»       bCCU  ISSQed, 
mid  had  been 
iBBued  on  a  fiat 

affidayit,^rta^  The  affidavit  on  which  the  fiat  was  granted 
PMecntoTB  of  Matedy  that  the  Depcment  and  his  partners,  (bank- 

the  extent  were  . 

jointtrandse-  CrS,) 

▼erariyftoimd 

hf  wriibtg  obSgtiofy  to  ttut  d(t>wn,  conditioned  for  the  returning  all  sums  of  money  which 
they  should  receive  horn  the  CoUecton  of  Exdao,  which  bond  wm  still  unAschaiged ;  and 
that  /Aiy  were  indebted  to  hie  Majeeiy  for  money  received  by  them  from  ike  ceUectorfcr  Me  Mt^ee^ 
ty'e  uee :  the  Defendant  bv^iof  pleaded  that  lAey  wervmt  ind^rted  io  Uf^wn  at  the  time  of 
issuing  the  extent,  by  receipt  ofcmy  money  for  the  uee  of  hie  Majeety,  and  for  the  answering  &c. 
of  which  th^  were  botmd  to  the  King  by  their  said  bond. — ^The  Attorney- Genenl  replied,  Ut 
affirmatiyely,  in  the  toordt  of  the  jdea  i  2dly,  that  the  prosecutors  of  the  extent  did  not  pay  to 
the  Cbmmisdonenof  the  Exdsr  mo«y  recfllvnd-  by  aieil»  from  the  C^kctor  within  twen^- 
one  days  after  the  receipt  thereof,  according  to  the  condition  of  the  bond  (in  the  words  of  the 
condition,)  but  lliat  the  aame  remained  In  tbeirhandis  after,  &c.  Whereby  the  bond  became 
absolute  and  forfdted :  and  there  were  two  other  replications,,  negatinng  performance  in  the 
words  of  the  condition  of  the  bond ;  the  Conrt  refused  to  set  aside  the  latter  applications,  on 
the  objection  raised  by  motion  made  for  that  purpose,  that  they  were  a  departure  from  the 
stotement  in  the  affidavit  on  which  the  extent  was  founded  and  the  fiat  granted,  and  jet 
they  might  enable  the  prosecutor  to  succeed  in  supporting  the  extent,  and  obtaining  Juagw 
ment,  although  the  affidavit  should  be  wholly  fidse,  and  the  true  circumstances  such,  as  that 
if  they  had  been  known  to  the  Bsron  when  the  application  was' made  for  the  extent^  it  would 
not  have  been  granted. 

But  the  Court  observed,  that  if  on  the  trial  bf  the  cause  there  shonld  appear  any  reason  for 
oon^ering  the  proceedings  to  be  so  firamed,  for  the  purpose  of  nndulv  obtaining  an  extent, 
which  could  not  be  supported,  the  Defendant  would  be  protected  by  the  Conrt,  who  would 
stay  the  proceedings  after  verdict  i  and  on  aa  application  by  the  Defondant,  would  recollect 
that  this  motioa  had  been  made* 
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«8»>  thfe  protocntoni   of  the  ext^t,  aad  tbeit*       IMI^ 
mrety^  iff  a  certain  band  or  writing  obligatory^ 
bearing  date  the  11th  of  Jpril^  1S20,    became 
jcnntly  aad  ^e^erally  boimd  to  bis  present  Majesty 
King  Oeorge  the  Fourth  in  the  sum  of  tweaty-ftve 
thoiuBuid  pounds  of  lawful  money  of  Qreai  Britmny 
oondidcmed  for  the  deponent  and  his  partners  re^ 
turning  all  such  sum  and  sums  of  money  as  they  or 
either  of  them  should  receive  from  the  Collector  of 
his  Majestjfs  revenue  of  Excise^  for  a  certain  col* 
lection  called  the  Coventry  collection^  which  bond, 
was  still  outstanding  and  undischarged — that  the 
Deponmts  and  his  said  partners  were  indebted  to 
his  Megesty  in  5585/.  17^.  Sd.  being  samuch  mo- 
ney  paid  into  their  hands  by  the  Collectors^  8^c.  for 
t^  purpose  of  being  remitted  by  them  to  the  Com* 
missioners  of  Excise  in  London^  far  his  Majesty^ s 
use^    The  affidavit  then  stated^  that  the  said  De- 
fendant was  indebted  to  Deponent  and  his  said 
partners  in  the  sum  of  4520/.  for  money  lent,  with 
the  ordinary  allegations. 

The  condition  of  the  bond  was,  that  the  obligors 
should  pay  to  the  Commissioners  of  Excise  all  suoKir 
of  money,  which  they  should  at  any  time  have  or 
receive  of  or  from  the  Collector  of  the  Excise,  or  from 
any  other  person  by  the  order  of  the  said  Collector 
within  the  space  of  twenty-one  days  next  after  the 
receipt  or  possession  of  such  money ;  that  they 
riiould  give  to  the  Collector  a  good  and  sufficient 
bill  or  bilk  for  the  money  v^ieh  they  should  have 
received  or  taken  of  or  from  the  Cotlector,  paya- 
ble to  the  Conmieaioners  or  order  witliui  the  spaee 

of 


1*. 
BOKBSRT. 
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idsa;  of  twenty-one  days  next  after  date,  and  should  reim^ 
ij^^^^^^l]]^  burse,  pay  oflf,  discharge,  and  satisfy  such  money 
as  his  Majesty,  pr  the  Commissioners  or  Collec- 
tors should  at  any  time  incur,  expend,  lay  out,  dis- 
burse, be  put  unto,  or  be  liable  to  pay  for  or  by 
reason  of  suqh  payment,  possession,  or  recdpt. 

The  plea  stated,  that  the  extent  issued  against 
the  Defendants  was  an  extent  in  aid  of  Troughton 
and  his  partners,  and  that  they  were  not,  nor  were 
or  was  any  or  either  of  them  at  the  time  of  the  issu- 
ing of  the  said  extent  indebted  to  the  King,  8^c.  by 
the  collection  or  receipt  of  any  money  arising  from 
his  Majesty^  s  revenue^  and  for  the  answering  and 
securing  payment  over,  or  accounting  for,  of  which 
said  debt  they  were  by  the  said  writing  obligatory , 
bound  to  his  Majesty. 

Replication  stated,  that  Troughton  and  his  part* 
ners,  the  Defendants,  were  or  some  or  one  of  them 
was,  at  the  time  of  the  issuing  of  the  extent,  in- 
debted to  the  King  in  the  said  sum  of  money  in 
the  said  extent  in  that  behalf  mentioned,  by  the 
collection  and  receipt  of  money  arising  from  his 
Majesty's  revenue,  for  his  Majesty's  use,  and  for 
the  answering,  receiving,  paying  over,  or  account- 
ing for,  of  which  said  debt  to  his  Majesty  they 

■ 

were,  by  the  said  writing  obh^gatory^^  bound  to 
his  Majesty. 

Secondly.  That  the  Defendants  did  not,  nor  did 
any  of  them,  from  time  to  time,  well  or  truly  pay, 
or  cause  to  be  paid  unto  the  Commissioners  of  £x* 
cise^  the  sums  of  money  which  they  had  and  re- 
ceived 
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ceived  aforesaid  from   the   Collector  of    Excise,     J^^^ 
within  the  space  of  twenty-one  days  next  after  the     the  kin* 
receipt  and  possession  of  such  sums  of  money,  ac-     burbeet. 
cording  to  the  form  and  effect  of  the  condition  of 
the  writing  obligatory ;  but  on  the  contrary,  after-  • 
wards^  and  after  the  making  &c.  and  before  the 
issuing  of  the  extent,  a  large  sum  of  money  &c. 
was  paid  to,  and  received  by  them  as  from  the 
collector ;  and  the  same  remained  in  their  hands 
unpaid  to  the  Commissioners  for  a  larger  space  of 
time  than  twenty-one  days  next  after  the  receipt 
of  such  sum,  contrary  &c.,  whereby  the  bond  be- 
came absolute  and  forfeited. 

Thirdly.  That  the  Prosecutor  did  not  give  to  the 
smd  Collector  in  the  said  condition  &c.  mentioned, 
a  good  and  sufficient  bill  or  bills  for  such  sums  of 
theKing^s  money,  as  they  did  after  &c.have,  receive^ 
and  take  of  and  from  the  said  Collector,  payable 
ta  the  Commissioners  or  order  within  the  space  of 
twenty- one  days  next  after  the  date  of  each  such 
respective  bill,  according  to  the  form  and  effect, 
condition  Sec.  whereby  &c. 

^  JburM/^.  That  the  said  bills  so  given  under,  and 
in  pursuance  of  the  condition  &c.  were  not  punctu- 
ally and  duly  accepted  and  paid  to  the  Commis- 
sioners  ;  but  on  the  contrary,  that  after  the  mak- 
']ng&c«  ten  bills  of  exchange,  which  were  given 
and  paid  by  the  Prosecutors,  were  dishonoured 
and  unpaid,  and  were  in  the  hands  of  the  Commis-* 
sioners  of  no  use  or  value,  whereby  the  said  writ- 
VOL.  X.  B  ing 
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1882.       ing  obligatory  became  and  was  absolute  and  for 
.JlJ]!^^    feited  in  law. 


9. 

BCftBXftT. 


Upon  these  pleadings  it  had  been  submitted 
that  the  Prosecutors  of  this  extent  in  aid  had  by 
their  affidavit  brought  themselves  within  the  pro- 
visions of  the  recent  act  of  parliament ;  but  by  two 
of  their  replications  to  the  Defendant's  plea,  they 
abandoned  their  original  ground,  and,  making  a 
different  case,  relied  on  matters  which  would  sup* 
port  the  extent,  even  if  the  affidavit  on  which  it 
had  been  founded  was  false ;  and  they  might  ob* 
tain  a  general  judgment  on  those  replications,  al- 
though they  alleged  a  state  of  things  in  which^  if 
true,  the  fiat  for  the  process  ought  not  to  have, been 
granted.  The  variance  was  illustrated,*  by  com- 
paring it  to  an  arrest  made  on  an  affidavit  of  debt, 
giving  one  cause  of  action^  and  a  declaration  setting 
fi^rth  another. 

It  was  stated,  that  this  mode  of  proceeding  by 
motion  had  been  adopted, , because  matters  of  prac- 
tice could  not  be  rejoined,  and  the  Defendant 
could  not  demur;  and  the  objection  being  founded 
on  the  affidavit,  which  formed  no  part  of  the  re- 
cord, it  did  not  therefore  appear  on  the  face  of  the 
pleadings. 

Clarke  and  Tindal  shewed  cause,  insisting  that 
the  replications  were  sufficient ;  for  as  the  Crown 

« 

was  entitled  to  plead  double,  and  as  there  was 
nothing  inconsistent  in  the  case  as  made  by  the 

replications. 
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there  was  no  ground  for  setting  them       1822. 
aside.  They  urged,  that  this  was  not  like  the  case     thTkino 
pat,  of  an  affidavit  of  one  species  of  debt  and     bmrbew. 
a  declaration   in   another.       There  was   reason 
why,  in  that  case,  it  ought  not  to  be  permitted,  for 
persons  becoming  bail  ought  not  to  be  misled,  as 
they  nodght  be  in  such  a  case,  if  the  affidavit  to  hold 
to  bail  stated  a  matter  of  account,  and  the  declara- 
tion was  on  a  bond.  A  man  might  be  willing  to  be- 
come b£ul  in  one  case,  although  perhaps  he  would 
not  io  the  other.    These  replications  did  not  make 
out  a  new  and  inconsistent  case  calculated  to  sur- 
prise, but  they  all  related  to,  and  depended  on  the 
forfeiture  of  the  bond. 

ff^est,  in  support  of  the  rule,  submitted,  that  as 
the  affidavit  on  which  the  fiat  had  been  granted 
and  the  extent  obtained,  contained  certain  state- 
ments which,  in  the  case  of  persons  suing  out 
an  extent,  were  since  the  57  of  Geo.  III.  ch. 
117.  sect.  4.  necessary  to  enable  them  to  sue  out 
the  process»  and  to  warrant  the  fiat,  as  without 
that  the  Prosecutors  would  not  have  brought 
.themselves  within  the  proviso  in  that  statute. 
Having  done  so,  the  replications  should  conform 
to  the  affidavit  in  respect  of  those  statements,  and 
should  not  abandon  them  in  pleading,  in  order  to 
put  another  case  upon  the  record ;  the  efifect  of 
which  new  case,  as  pleaded,  would  be  that  the  re- 
plications would  maintain  the  extent  even  though 
the  affidavit  should  be  fal6e.  To  the  first  replica- 
tion, he  admitted,  the  objection  did  not  apply.  To 
the  others  it  was  that  the  rule  had  been  directed, 

B  2  and 
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1822^  and  the  object  of  it  was  to  confine  the  Prosecntoi'^^ 
i^^^KiNG  iQ  their  replications,  to  pleading  facts  consistent  .^ 
BuufiRT.  ^ith  those  stated  in  their  affidavit.  He  submitted, 
that  if  they  were  not  to  be  so  restrained  by  the  in- 
terference of  the  Court,  this  mischievous  conse-  - 
quence  to^  Defendants  would  follow.  An  extent 
might  be  obtained  against  his  Debtor  by  a  Cre- 
ditor,  bringing  himself  within  the  description  of 
persons  still  authorized  so  to  proceed  by  the  pro- 
viso in  the  statute,  by  the  affidavit  made  and 
produced  before  the  Baron;  and  when  the  Defend- , 
ant  had  pleaded  as  here,  denying  the  facts,  the 
Prosecutor  might,  nevertheless,  under  cover  of 
another,  or  several  other  replications,  succeed  in  the 
resultof  the  proceeding,  by  obtaining  ageneral  judg- 
ment on  some  one  of  the  issues,  although  the  affi- 
davit, and  the  replications  consistent  with  it,  might 
be  negatived  by  the  verdict  on  the  other  issues^ 
and  although  the  Prosecutors  had  never  received 
any  of  the  Crown's  money,— in  which  case  they 
would  not  have  been  entitled  to  use  the  Crown 
process.  The  replications  following  the  first,  he 
stated,  could  only  be  of  use  to  the  Prosecutors,  in 
case  the  affidavit  on  which  the  extent  was  found- 
ed, was  false,  and  could  not  be  supported  by  the 
evidence  necessary  to  prove  the  first  replication. 
In  short,  if  such  pleading  were  permitted,  it  would 
have  the  effisct  of  enabling  parties  to  evade  the 
restrictions  impose^'  on  issuing  extents  by  the* 
recent  statute  dir*.  wishing  the  number  of  persons 
entitled  to  use  ^  t  e  Crow4i  process,  and  confining 
it  to  Crown  deotors  of  a  particular  description^ 
there  enumerated. 

The 
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The  Court  enquired  why  the  replications  ob-       1822. 
jected  to  had  not  been  met  by  demurrer :  to  which    the  kwo 
it  was  answered,  that  the  affidavits  being  no  part     bdruet. 
of  the  record,  the  objections  did  not  arise  on  the 
pleadings ;  and  if  there  were  even  a  still  greater 
discrepancy  between  the  affidavit  and  the  replica- 
tion, the  Defendant  could  only  be  relieved  by  the 
interference  of  the  Court  in  the  way  now  sought. 
The  extent  only  sets  out  the  bond,  and  the  onus  is 
on  the  Defendant  to  make  a  case« 

Per  Curiam.  We  think  it  impracticable  to  get 
rid  of  any  part  of  the  record  in  the  manner  pro- 
posed ;  but  if  the  fact  should  eventually  prove  to 
be,  as  it  is  suggested  •  it  may,  a  fraud  to  pro- 
cure an  extent  by  persons  not  entitled  to  the  pro- 
cess, the  Court  may  in  good  time  interpose  to  pre- 
vent the  injustice  of  such  a  device  ;  for  we  would 
stay  proceedings  after  verdict  in  such  a  case.  It 
would  certainly  be  a  gross  abuse  of  the  process, 
and  a  contempt  of  the  Court ;  and  if  it  should  be 
so,  the  Court  no  doubt  will  find  means  at  once 
to  protect  the  Defendant  and  make  an  example  of 
the  Prosecutor.  At  present,  we  cannot  interfere 
to  controul  the  pleadings  upon  any  thing  which 
may  be  found  in  the  affidavit  on  which  the  fiat  was 
obtained,  for  which  purpose  only  it  was  made  and 
used.  If  it  should  hereafter  become  necessary,  the 
Pefendant  will  have  the  advantage  of  having  made 
this  application  to  the  Court,  and  it  will  certainly 
not  be  forgotten.    The  rule  must  be  discharged. 

Rule  discharged. 

IN 
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1322.  IN  THE  EXCHEQUER  CHAMBER. 

[Error  from  the  King's  Bench.] 


Dunbar  v.  Dunn^  Assignee,  &c. 

29a  Januay. 

AShlriffta*.  The  Defendant  in  Error,  the  bailiff  of  a  landlord 
i^ti^  from'i  who  had  distrained  for  rent,  had  sued  the  PlaintifF 
S°*h£"^'d7"  ^^  debt,  as  surety  in  a  replevin  bond  to  the  SheriflT, 
difltraiiied  for    which  had  been  assififned  to  him.    The  condition' 

rent,  u  not  ^ 

bound  to  pur-   of  the  boud  was  set  out  in  the  declaration  as  being: 

•ne  in  erery  ^ 

respect  the       (partly)  in  these  words :  that  the  principal  should 

terns  of  the 

11  Geo.  3.  ch.    appear,  &c.  and  '^  prosecute  his  action  with  effect"* 

19    ggirt    23  ,  *  *  * 

andabondcon-  agaiust  the  Plaintiff  below,  for  taking,  &c*  ^^and 
pitMecutethe  should  make  return  thereof,  if  return  should  be 
pien^)  with'  adjudged  by  law,  and  should  well  and  truly  keep 
2d!^nifythe  harmlcss  and  indemnified*'  the  Sheriff,  his  Under- 
jmd*miy£^'  sheriff,  &c.  *'  touching  and  concerning  thereplevy- 
JSS^n  »°ff  a°d  delivery  of  the  said  goods,*'  &c.  The  de- 
tite^il^^'  claration  afterwards  averred  (having  slated  the 
tate^altho"**h  proceedings  in  the  County  Court,  and  on  the  re- 
i^^SwJSti^  moval,  and  the  result  in  the  usual  way,  awarding 

that  the  suit  ^ 

■hall  be  prose* 

cnXtd  ufiihout 

delay,  and  although  it  contain  an  undertaking  to  indemnify  the  sheriff. 

Held,  on  a  writ  of  error  brought  on  objections  founded  on  those  grounds,  that  the  one  terns 
is  not  exacted  by  the  statute,  nor  the  other  excluded  or  prohibited ;  and  that  neither  the  omia- 
rion  in  the  one  case,  nor  the  insertion  in  the  other,  is  error. 

It  is  not  necessary,  in  an  action  on  the  bond,  to  arer  that  a  return  has  not  been  made,  al- 
though it  appear  on  the  face  of  the  declaration  to  hare  been  awarded,  where  it  is  averred  that 
the  suit  has  not  been  prosecuted  with  effect.  A  breach  of  either  of  the  conditions  for  prose- 
cuting with  effect,  returning  tbe  goods,  or  indemnifying  the  sheriff,  will  singly  be  soi&cieiit  tft 
support  the  action. 
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a  return)  that  the  [principal  in  the  bond]  ^^  did  not  ^  1822. 
prosecute  his  said  suit  with  effect,  according  to  the 
form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory,  whereby  the  said  writing  oliga- 
tory  became  forfeited  to  [the  Sheriff]  so  being  Sbe- 
riffy"  &c.  It  then  averred  the  assignment  by  the 
Sheriff  "  according  to  the  form  of  the  statute  in 
such  case  made  and  provided/^  (referring  to  the  in- 
dorsement of  assignment),  stating  that  *^  by  means 
whereof  and  by  force/'  &c.  actio  accrevit  ^^  to  the 
said  now  Plaintiff"  (the  Defendant  in  Error) ^^  as 
assignee  of  the  said''  (Sheriff)  ^*  to  demand  and 
have  (^  the  Defendant'''  (Plaintiff  in  Error)  ''  the 
said  sum/'  &c. 

The  Plaintiff  in  Error  demuiTcd  genei*a]Iy  to  that 
declaration,  in  which  the  Defendant  joined,  and 
judgment  passed  for  the  Defendant  (in  Error). 

This  Writ  ctf  Error  was  thereupon  brought^  as- 
signing specially  for  error,  in  substance^  the  fol- 
lowing matters^  besides  general  errors : 

1st.  That  it  was  not  alleged  in  the  declaration 
that  no  return  was  made  of  the  goods  and  chattels 
so  replevied  as  therein  mentioned,  or  of  any  part 
thereof,  according  to  the  form  and  effect  of  the 
condition  of  the  bond ;  by  reason  whereof  it  did 
not  appear  that  it  had  been  forfeited. 

2dly.  That  it  did  not  appear  in  or  by  the  decla- 
ration, that  at  the  time  of  exhibiting  the  bill  against 

the 
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1823.      the  Defendant  (in  Error)  as  assignee  &c.  the  bond 
j^^^Zm.     ^^  forfeited. 

V, 

Dunn, 

A«signce,  &c  3(jiy,  That  it  appeared  in  and  by  the  said  de- 
claration, that  the  Defendant  (in  Error)  sued  as  As- 
signee by  virtue  of  an  assignment  to  him  of  a  bond, 
which  being  a  clwse  in  actum,  was  not  assignable 
by  law,  so  as  to  give  or  vest  in  the  assignee  thereof 
a  right  of  action  thereupon  in  his  own  name.  . 

Lastly,  That  the  bond  and  condition  were  not 
in  the  form  directed  by  the  statute  [11  Geo.  II !• 
ch.  19,  sec.  23.*),  or  according  to  the  effect 
thereof. 

Littledahy  for  the  Plaintiff  in  Error,  contended  ' 
that  the  errors  assigned  appearing  on  the  record, 
the  declaration  could  not  be  supported,  and  was 
insuffipient  to  maintain  the  action. 

They  might  be  resolved  into  two  objections  : — 
1st,  that  it  was  apparent  that  the  bond  itself  had 


*  Enacting  that  (to  prevent  vexatious  replevins  of  distresses 
taken  for  rent)  sheriffs  &c.  ''  may  and  shall  take  in  their  own 
^'  names  from  the  plaintiff  and  two  responsible  persons  as  sureties, 
'*  a  bond/'  &c.  '*  conditioned  for  prosecuting  the  suit  with  effect^ 
*^  and  withbut  delay,  and  for  duly  returning  the  goods  and  chat- 
'*  tels  distrained  in  case  a  return  shall  be  awarded  before  any 
^'  deliverance  be  made  of  the  distress  ;*'  and  that  such  Sheriff, 
&c.  taking  such  bond,  shall  assign  it,  &c.  under  his  hand  and 
seal  &c. :  **  and  if  the  bond  so  taken  and  assigned  be  forfeited, 
'*  the  avowant  or  person  making  cognizance,  may  bring  an 
*'  action  and  recover  thereon  in  his  own  name.*' 


not 


«&f. 
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not  been  taken,  in  pursuance  of  the  statute,  in  a 
proper  condition :  and,  secondly,  that  there  were 
nonsuch  averments  in  the  declaration  as   ought       puxn. 
liecessarily  to  have  been  introduced  in  order  to 
support  the  action. 

The  first  objection  was  founded,  first,  on  there 
not  having  been  exacted  from  the  priucipal  in  the 
bond^  by  the  terms  of  the  condition,  an  obligation 
to  proceed  without  delay,  which  the  statute  has  re^ 
quired  to  be  made  part  of  the  duty  of  a  person  re* 
plevying  his  goods ;  and  for  good  reason, — in  order 
to  present  collusion,  and  protect  the  Surety  from 
the  -prejudicial  consequences  which  might  arise 
from  the  Tenant's  delay :  —and,  secondly,  (which 
Was  the  most  important  part  of  the  objection)  on 
there  being  introduced  into  the  condition  of  the 
bond  an  undertaking  to  indemnify  the  SherifiT, 
thereby  inserting  a  condition  which  the  statute  had 
not  authorized,  and  converting  the  bond  by  means 
of  that  condition  into  a  bond  not  warranted  by  the 
act,  and  consequently  not  assignable  under  or  by 
virtue  of  it ;  for  whatever  right  a  Sheriff^  might  have 
at  common  law  to  take  a  bond  so  conditioned,  he 
could  not  sue  in  his  own  name  on  any  such  bond 
so  taken,  because  the  assignment  to  him  was  not 
a  common  law  right,  and  therefore  the  present  ac- 
tion could  not  be  maintained  on  it.  If  Sherifi^s 
could  assign  such  a  bond,  they  might  take  and 
assign  bonds  having  conditions  containing  wholly 
irrelevant  obligations,  and  thereby  give  to  parties 
avowant  or  making,  conuzance,  a  right  to  re- 
cover for  breaches  quite   foreign  to  the  objects 

of. 
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18U.  ^    of  the  statute^  and  the  intention  of  the  Legisla- 
tare  ♦• 

On  those  grounds^  therefore,  he  urged,  that  of 
whatever  effisct  such  bonds  might  be  in  snits 
thereon  by  Sheriffs^  they  were  nugatory  and  void 
in  the  hands  of  an  Assignee. 

As  to  the  second  objection — of  the  want  of  aver- 
ments in  the  declaration  to  disclose  to  the  Court 
sufficient  matter  to  maintain  his  right  to  proceed 
to  sue  the  Surety  on  the  bond — he  submitted,  that 
it  was  necessary,  in  order  to  shew  that  the  bond 
had  been  forfeited,  that  there  should  be  an  allega- 
tion in  the  declaration,  not  only  that  the  principal 
had  not  prosecuted  his  suit  with  effect,  but  that 
he  had  not  made  the  return  of  the  goods  and 
chattels  which  had  been  awarded.  Upon  that  point 
he  dted  the  authority  ofDampier^  J.,  in  the  case  of 
Phillips^  V.  Price  (a),  who  is  there  reported  to  have 
said,  that  both  parts  of  the  condition  must  be  ne- 
gatived ;  if  the  party  make  a  return,  he  need  not 
prosecute  his  suit  with  effect ;  if  he  prosecute  his 
suit  with  effect,  he  need  not  make  a  return. 

[Dallas,  C.  J«,  Pakk,  and  Burrough,  J.  J.,  ob- 
served, that  there  were  subsequent  cases  on  that 
point,  in  one  of  which  this  question  was  very  much 
considered.] 

*  If  this  argament  were  weU  founded  it  would  be  muck 
Btcei^thened  by  the  coosideratioQ  that  assignments  by  indorse- 
ment of  such  bonds  need  not^  by  the  provision  of  the  act,  be 
stamped  uhtfl  about  to  be  put  on  the  record. 

(a)  a  Made  &  Selw.  188. 

'    The 
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The  case  of  Tutnev  v.  Tmmer  {a\  it  wafc  sub-       i^a. 
mittedy  was  very  distinguishable  from  this.  wvBk% 

9. 

DirvNf 

Pallas,   C.  J.,  directed  the  attention  of  the  ^'^"'^  **' 
Coansel  to  the  case  of  Morgan  v.  Griffith  (h). 

BuRBOUGH,  J.  —  It  does  not  appear  in  the 
printed  report  of  PhiUips  v.  PricCy  that  Mr.  Jus^ 
tice  Dampier  was  made  aware  of  that  case,  or 
that  he  knew  of  it.  It  does  not  folloi^  that  there 
eter  may  be  a  return ;  for  if  the  party  proceeds 
under  the  statute  of  the  17  Car.  II.  (ch.  7.  sec.  2) 
by  inquisitioiiy  judgment  of  return  might  not  be 
called  for :  and  if  it  be  possible  that  it  might  not 
be  called  for,  it  cannot  be  necessary  on  any  prin- 
ciple of  pleading,  that  it  should  be  stated  in  the 
declaration  that  return  was  not  made.  It  is  only 
to  be  made  {/*  awarded.. 

RicHAiUMiON,  J.«— Suppose  that  after  a  long  and 
expensive  litigation  a  reLum  should  be  made, 
when  it  would  be  of  no  avail.    That  could  not  be 


(<4  2Brod.  ftBiog.  107. 

(6)  7  Mod.  880.  The  Courl  there  ruled  (npon  the  ohjectioa 
taken  thatthere  was  no  reioma  habenda  npon  the  judgment  in 
replevin  againat  the  phuntiff );  ''  that  there  was  no  occasion  in 
this  case  for  one  3  for  in  all  replevin  bonds,  there  are  several 
independent  conditioni ;  one  to  prosecute^  another  to  return 
the  goods  replevied,  and  a  third  to  indemnify  the  sheriff;  and 
a  breach  may  be  assigned  npon  any  of  these  distinct  parts  of 
condition  3  tod  the  breach  assigned  in  the  present  case  is  that 
the  plaintiff  in  replevin  did  not  prosecute  with  effect,  so  that  a 
retom.  habend.  wps  not  at  all  material  npon  the  breach  in  that 
case."    This  case  was  decided  recently  after  the  statute. 

considered 
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1822.      considered  to  satisfy  the  bond,  unless  the  party 
tS^^IbIr      shonld  also  pay  the  costs.] 

V. 

Dunn, 

AMgnee,&c.  It  was  then  urged,  that  in  this  case  a  return 
had  been  adjudged,  which  did  not  appear  to  have 
been  the  fact  by  statement  in  the  declaration  in 
any  of  the  cases ;  and  that  where  a  return  has  been 
adjudged,  the  return  ought  to  be  mentioned,  to 
give  the  parties  a  right  to  proceed  against  the 
sureties ;  for  although  it  is  said  in  Jldd^s  Prac- 
tice (c),  that  where  a  Defendant  proeeed  under  the 
17  Car.  IL  for  arrearages  of  rent  and  costs^  he 
cannot  have  a  writ  of  rttomo  hahendo^  yet  he  cites 
no  authority  for  that. 

Reverting  to  the  first  objection,  as  to  the  form  of 
the  bond  being  inconsistent  with  the  terms  of  the 
statute,  the  learned  Counsef  cited  on  that  point  the 
case  oi  Austen  v.  Hoivard,  from  7  Taunt.  327  (d)^ 
where  adoubt  is  revised  whether  a  replevin  bond,  to 
be  assignable,  must  not  conform  to  the  directions 
of  the  statute  in  all  points ;  but  the  Justices  of  the 
Court  of  Common  Pleas  disclaimed  the  entertain- 
ment of  any  such  doubt  in  that  case^  which,  they 
stated,  was  disposed  of  by  compromise. 

The  Court  finally  declared  they  were  clearly  of 
opinion  that  the  errors  were  not  founded  in  law  ; 
that  the  condition  to  inde^mnify  the  Sheriff  was 
consistent  with  the  established  form  of  replevin 

(c)  7th  edit.  p.  1066.  (d)  And  see  S.C.  1  Moore,  «8. 

bonds, 


fer  Cwriam^ 


Judgment  affirmed. 
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bonds^  as  used  in  practice ;  and  that  there  was  no       I822. 

necessity  to  pursue  so  strictly  as  it  had  been  urged 

the  Defendant  ought  to  have  done,  the  language 

of  the  statute  in  taking  such  bonds,  as  the  11  Geo. 

II.  bad  not  declared  that  bonds  taken  in  any  other 

than  a  prescribed  form,  should  be  void.      They 

observed  that  the  form  of  the  bond  now  in  use  was 

common  before  the  statute,  and  the  condition  was 

in  every  respect  reasonable  and  unobjectionable; 

and  that  the  Sheriff  would  be  also  entitled  to  take 

another  bond  for  his  own  indemnity,  if  that  part 

of  the  condition  which  was  now  objected  to  were 

to  be  excluded ;  the  effect  of  which  would  be  to  put 

Ihe  party  to  the  expence  of  two  bonds. 


IN 
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Coram  kichabds,  lord  chief  baron. 


Johns  8  v.  Lloyd. 


Smith  (Executor  of  Johnes,)  v.  C.  M.  Lloyd, 

Widow. 

[By  original  and  amended  Bills,  and  Bilh  (^  Re- 

_  « 

j^^^^j^  vivor  and  Supplement}, 

Accoantbe-     Thb  first  of  tbese  suits  was  originally  instituted 
and  aieat,  ai-  by  bill»  Htd  lu  Michoelmos  Term^  1803,  on  the 

tiioiigh  long 

linceietded  part 

ftnd  tigned,  will 

not  be  considered  oondniitre  as  against  the  latter  3  and  if  any  items  of  charge  can  he  impeaehedy 

the  acconnts  will  be  so.  far  re-0|Mneil  by  the  Courtt  on  a  bill  filed  for  that  pmrposeias  that  the 

Flidntiir  will  be  allowed  to  surcharge  and  ftlsily. 

A  case  made  oat  bgr  the  8ait»  wHl  entitle  the  Flaindif  to  an  issue  at  law  to  try  the  fidmesa  of 
the  impugned  charges,  althongh  ftmnded  on  bonds  set  up  t  and  if  he  succeed  in  the  issne»  the 
Court  wm  proceed  with  the  investigation  by  reference  to  the  Master. 

A  bond  given  by  a  Client  to  his  Attorney,  for  the  diffierence  between  a  sum  rtceifed  by  the 
latter,  as  a  composition  for  a  debt  due  to  lum  from  a  Debtor  of  both  of  them,  for  the  poipoee 
of  indemnifying  the  Attorney  from  loss  by  the  transaction  in  haying  signed  the  general  com- 
position deed,  held  to  be  impeached  by  estabUshing  that  foct,  and  the  amount  intended  to  be 
secured  by  it  falsiiied  thereby,  and  disallowed  by  the  Master  on  the  reference  to  him  of  tlie 
charges  set  up  by  the  aoeoants*  and  confirmed  by  the  Court  on  exct^ttons  to  his  report. 

The  Court  00  snch  a  suit,  will  not  re*open  or  disturb  settled  acoonnts,  fdrlto' than  as  to 
the  particular  charges  that  can  be  impeached  s  and  where  firaud  in  respect  of  tiiose  charges  Is 
found  by  the  Jury  on  the  issue,  that  will  not  be  suflkient  to  give  the  PlaintUF  a  decrse  for  re- 
opening  the  accounts,  if  the  fraud  affect  third  persons,  and  not  the  Plaintiff,  and  was  practised 
frith  the  concurrence  of  the  Flaintiif ;  but  in  a  case  of  Attorney  and  Client,  it  will  let  In  the 
latter  to  set  up  the  amount  of  any  chtfges  which  he  can  impeach  and  faLdfy,  and  of  any  smna 
not  created  to  him  in  the  accounts,  to  a  credit  for  wldch  he  can  shew  hUnself  to  be  entitled  la 
deduction  of  the  balance  appearing  against  him  tsken  firom  the  foot  of  the  accounts,  without 
Anther  disturbing  the  settied  accounts. 

Large  sums  in  gross,  as  chaiged  in  such  accounts,  must  be  supported  by  detail  of  items  com- 
posing them,  or  they  will  not  be  allowed* 

All  the  costs  of  all,tM  proceedings  in  Equity  end  at  Law,  of  a  Plaintiff  succeeding  in  any  ret- 

Ktf  and  to  any  eitent  however  small,  under  drcumstanoes  of  misconduct  on  the  part  of  the 
fondant,  in  a  case  where  he  has  been  the  confidential  proiassional  adviser  of  the  Fbdntiff — 
glTcn  to  the  Plaintiff. 
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part  of  the  Plaintiff,  a  geotlemaa  once  possessed     ^  lOM. 
of  very  considerable  property  in  Cardiganshire 
and  Caermarthenshire^  against  the  Defendant,  who 
bad  been  for  many  years  the  Plaintiff's  attorney, 
and  general  professional  adviser,  and  who  was  at 
that  time  a  country  ^licitor  in  very  considerable 
practice.    The  bill  stated  a  complicated  variety 
of  pecuniary  and  professional  dialogues  and  trans- 
actions *  between  the  parties,  commencing  in  1788^ 
and  terminating  in  1796,  when  an  account  was 
Bettled  and  closed ;  and  it  prayed  thiat  a  general 
account  might  be  taken  of  all  such  dealings  and 
transactions  ;  and  that  such  account  might  be  set^ 
tied,  and  a  balance  ascertained  under  the  direction 
of  the  Court ; — that  if  any  accounts  between  the 
parties  should  appear  to  have  been  signe(^  by  the 
plaintiff,  they  might  be  set  aside,  or  that  the  plain* 
tiff  might  be  at  liberty  to  falsify  and  surcharge  the 
same ; — that  the  bills  of  fees  and  disbursepients  of 
the  Defendant^  for  all  business  transacted  by  hi la 
in  the  way  of  his  profession  of  an  Attorney  at  Law» 
and  as  Solicitor  for  the  Plaintiff,  might  be  referred 
to  the  praper  officer;  to  be  taxed  (on  the  usnal 
terms); — ^that  all  deeds  &c.  and  securities  for 
money  &c.  might  be  delivered  up  to  the  Plaintiff; 
and  that  satisfaction  of  aQ  juc^ments  &c.  might 
be  entered  upon  the  record* ;— th^t  if  any  balance 

*  Relating  principally  to  the  porchaae  on  the  recoinBienda- 
lion  of  Uoifd,  of  an  estate  from  one  Adam$,  who  was  about  to 
seD  his  property  to  pay  his  debts  by  compositioa  with  his  ere* 
ditors,  amongst  whom  were  hoih' Lloyd  and  Johnet,  thvongh 
ihe  medium  of  a  sdidtor  in  Limdon,  agent  of  Llo/yd^  and  under 
eover  of  his  namie. 

should 
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1823.       should  be  found  to  be  due  to  the  Plaintiff,  the  De- 
X^JI^    fendant  might  be  decreed   to  pay  to   him    the 
Lfcan>,      amount  thereof; — and  that  the  Defendant  might 
be  restrained  from  all  proceedings  at  law  &c. 

The  Defendant  put  in  four  answers  to  the  bill, 
the  three  first  having  been  held  to  be  insufficient* 
The  cause  was  ultimately  brought  to  a  hearing  in 
Hilary  Term  1811,  when 

The  Solicitor  General  {Plunier\  Dauncey,  and 
Johnson^  appeared  for  the  Plaintiff,  and 

m 

Leach  for  the  Defendant. 

• 

The  result  of  the  hearing  was,  that  an  issue  was 
directed  to  try  the  fairness  of  one  of  the  impugned 
charges  of  the  Defendant,  namely,  whether  a  sum 
of  1226/.  14^.  Gff.,  secured  by  a  bond  given  to  the 
Defendant  by  the  Plaintiff,  dated  24th  of  Decern* 
her  1794,  charged  against  the  Plaintiff  in  the 
Defendant's  accounts,  was  justly  due  to  the  De- 
fendant, the  Plaintiff  having  admitted  the  execu- 
tion of  the  bond* 

On  the  trial  the  jury  found  a  verdict  for  the  De^ 
fendant  at  law,  (the  Plaintiff  in  Equity)  and  the 
postea  was  endorsed  specially,  (in  substance)  as 
follows,  ^*  John  Adams  being  indebted  to  various 
persons  in  the  sum  of  51,305/.  on  mortgage  of 
his  estates  in  fVales^  and  being  further  indebted 
to  other  persons  on  judgments,  conveyed  certain 
estates,  called  the  Peterwell  and  MiUfield  estates; 

to 
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to  trustees  in  trast,  to  sell^  in  order  to  pay  the  182S. 
mortgagees^  and  divide  the  surplus  amongst  the 
other  creditors,  in  exoneration  of  the  estates^  that 
the  Plaintiff  and  Defendant  were  creditors  of 
Adams y  {Lloyd  as  representative  of  his  father  t/ere- 
miah  Lhyd^  and  as  assignee  of  a  judgment  credi- 
tor, and  JbAne^  also,  upon  a  judgment  recovered 
by  him,)  and  they  with  the  other  judgment  credi- 
tors of  ^dom^,  executed  a  composition  deed  dated 
in  Fehruary  1795,  under  which  Lloyd  received 
172/L  2s.  2d.  for  his  demand  of  1398/.  6^.  8d.,  prin- 
cipal and  interest,  computed  to  2oth  Dedember^ 
1794;— ^thatL%(i  was  the  first  of  the  creditors 
residing  in  fVales  who  executed  the  composition 
deed,  and  that  he  did  so  to  induce  the  other  cre- 
ditors in  Wales  td  do  the  same ; — that  Adamses  es- 
tates were  purchased  through  the  agency  of  Lhydy 
by  WalUsy  a  solicitor  in  London,  in  trust  for  Johnes ; 
— and  that  the  bond  was  given  prior  to  the  execu- 
tion of  the  composition  deed  by  Lloyd,  to  secure  to 
him  the  difference  between  the  sum  of  1,398/.  I6s. 
8d.,  (his  demand  on  the  judgment,)  and  the  sum 
of  172/.  2^.  2d.  received  by  him  under  the  deed, 
and  for  no  other  consideration. 


When  the  cause  came  on  for  further  direcUonji 
at  the  Sittings  after  Miclutelmas  Term  181],  the 
counsel  for  the  Defendant  urged,  that  one  error 
having  been  established,  was  not  sufficient  to 
found  a  decree  for  opening  the  settled  account;  but 
admitted  it  might  lel^  the  Plaintiff  in,  to  surcharge 
and&lsify. 

VOL.  X.  ¥  l^or 
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isn.  For  the  Plaintiff  it  was  oonteoded^  that.  th« 

parttcolar  charge  specified  as  error,  and  toipeacbed 
by  the  fioding  of  the  jury,  appeared  by  the  postea 
to  have  origi  Dated  in  fraud :  it  was  not  only  an 
error  in  itself,  but  it  infected  the  whole  of  the  ac«- 
oonnts,  by  the  imputation  of  fraud  wbiQh  it  cast 
on  them^  and  therefore  they  ought  to  be  opened 
altogether;  and  more  particularly  in  a  case  between 
attorney  aud  elient. 

The  Coart  [at  that  time  consisting  of  Macda- 
naldy  Lord  Chief  Baron,  and  Graham^  Th«tm9Qn^ 
and  fVood^  Barons,]  bowerer  were  of  opinion,  that 
as  the  fraud  did  not  injuriously  affeet  the  party 
Plaintiff  on  this  record,  but  the  creditors  oiAdanu^ 
and  as  the  PtaintiflT  appeared  to  have  himself  par^- 
tiqipated  in  that  fraud,  he  had  no  reason  or  at  least 
no  right  to  complain  of  it,  or  to  take  advantage  of 
it  in  this  case.  Th^^  therefore  reAised  to  open  the 
accounts,  but  they  determined  that  the  Plaintiff 
had  entitled  himself  to  surcharge  and  felsify,  on 
principles  of  public  policy,  considering  the  relation 
in  which  the  parties  stood,  with  respect  to  each 
other. 

The  order  made  thereupon,  was,  that  it  should 
be  referred  to  the  Deputy  Remembrancer,  to  take 
an  account  (rf  all  dealings  and  transactions  between 
the  parties,  without  disturbing  any  settled  ac- 
coants,  except  astherein^er  mentioned,  but  he  waa 
to  take  the  account  directed,  from  the  foot  of  alt 
such  settled  accounts,  mth  liberty  to  th^  naintiff 
to  surcbaFge  the  Defendant  with  sums  received 

by 
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by  bim,  (Defendant)  and  for  his  use,  and  omitted  it^^ 
to  be  credited  to  the  Plaintiff,  in  any  such  settled 
acooont,  and  to  falsify  alt  snob  charges  or  items  ^ 
as  might  appear  to  be  erroneously  charged  against 
him  therein ;  and  the  Defendant's  bills  of  costs 
not  included  in  the  settled  adoounts  were  to  be 
taxed ;  both  parties  to  produce  papers  &c.  with 
the  noal  directions. 

Hie  original  parties  dying  soon  afterwainls,  the 
soil  was  revived  by  and  against  the  representa- 
tives of  each,  and  the  same  decree  made, 

« 

lo  j^u^ust  1830,  the  Deputy  Remembrancer 
made  his  report,  whereby  he  certified  that  four 
several  accounts  had  been  stated  and  settled 
betweeo  the  parties,  up  to  1796,  1799, 1800,  and 
1601 ,  and  he  reported  that  he  found  therein  the 
following  errors.  In  the  account  of  1796,  the 
amount  of  the  bond  and  the  interest  thereon,  (sta- 
ling the  issue  and  special  verdict  already  set  forth) 
and  be  stated  that  he  had  therefore  disallowed 
those  charges :  the  report  then  stated  that  the 
Deputy  Remembrancer  had  disallo\fed  and  fiUsi^ 
fied  various  other  items  of  charge,  for  interest  on 
that  sum,  with  which  he  for  that  reason  ehai^d 
the  Defendant,  leaving  a  balance  In  favour  of  the 
Plaintiff  of  6770/.  18^\  lid.,  due  from  the  estate  of 
the  Qriginal  Defendant,  to  that  of  the  Plaistiff ; 
two  of  the  many  items  disallowed,  besides  the 
amountof  the  bond,  are  all  that  it  will  be  material 
to  notice  bere^  as  oounected  with  the  facts  of  this 
complicated  caae^  the  detail  of  which  inry  con- 

F  2  siderably 
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I8ts.  Biderably  amplified  the  pleadings,  and  those  only 
are  all  that  are  specifically  noticed  in  the  jadgmeni 
delivered.  Those  were,  first,  a  sam  of  368/.  10^.  9d. 
(fi^rming  the  subject  matter  of  the  3d  exception), 
charged  in  Lloyd* s  accounts,  thus :  ^^  24th  Decem- 
ber 1794^  to  the  deficiency  of  cash  retained  by  Mr. 
fValUSf  *  from  the  purchase  money  of.  {Adams^s^ 
estates],  to  pay  the  representatives  of  Jeremiah 
Lloyd,  their  principal,  interest,  and  costs,  secured 
on  that  estate,  as  per  account,  368/.  10«.  dif.** 
(with  27/.  12^.  9d.  for  interest,)  which  was  dis- 
allowed on  the  ground  that  the  Defendant  Lloyd, 
had  previously  settled  all  his  accounts  as  represen- 
tative of  Jeremiah  Lloyd^  and  had  accepted  a  sum 
in  consideration  of  all  such  demands,  and  that  sbcb 
sum  had  in  fact  not  been  retained  as  stated.  The 
2nd  was  an  item  of  600/.>  charged  in  gross,  as  costs 
and  disbursements,  incurred  in  respect  of  the  sales 
of  the  said  estates,  the  Deputy  Remembrancer 
having  found  that  no  bills  of  costs  had  been  de- 
livered to  that  amount,  and  that  other  bills  of  costSi 
had  been  charged  and  delivered  during  the  period. 


*  This  gentleman,  a  solicitor  in  London,  Lloyd  had  prevailed 
on^  as  it  appeared  from  the  pleadings  and  the  evidence  in  the 
^rlier  part  of  the  cause,  to  become  the  purchaser  of  the  estates 
in  his  own  name  for  Johnes,  who  was  not  at  the  time  in  the  si- 
tuation to  make  sudi  purchase  -,  but  Lhyd  had,  by  misrepre- 
sentations of  the  advantage  of  the  purchase,  and  promising  to 
procure  a,  loan  for  him  of  the  necessary  sum,  which  was  very  - 
large^and  for  which  «A)Ajfef  was  to  give  him  lOOOi.,  the  sum* 
aUuded  to  in  the  next  exception,  induced  him  to  become  the 
purchaser,  to  answer  his  own  private  purposes  by  getting  paid 
by  such  means,  desperate  and  disputed  demands  5  but  in  the 
end  Lhyd,  as  it  turned  out,. deceived  them  both. 

fixed 
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'  fixed  for  such  debit ;  and  that  Lloyd  had  been  at  1B22. 
lowed  1000/.  by  Johnes,  (as  a  gratuity)  for  what 
had  been  considered  his  services^  in  the  course'  of 
the  transactions  relating  to  the  proposed  purchase 
of  those  estates.  [The  facts  and  suspicious  cir- 
cumstances, as  well  as  the  dishonest  dealings  of 
the  parties  as  far  as  they  are  connected  with  the 
points  of  Equity  in  this  case,  are  adverted  to,  and 
noticed  in  the  judgment  delivered  by  the  Lord 
Chief  Baron]. 

To  that  report  the  Defendants  filed  exceptions^  2ra 
which  now  came  on  for  argument^ 

Jervis  and  Simpkinson  supporting  the  excep- 
tions: and 

Shadwell  and  Pemberton  the  report. 

On  the  part  of  the  Defendants  it  was  urged,  that 
the  exceptions  ought  to  have  been  allowed,  for  that 
the  Deputy  Remembrancer  ought  not,  under  all 
the  circumstances  as  between  Johnes  and  Lhyd^ 
to  have  disallowed  the  sum  due  on  the  bond  and 
the  interest,  and  the  other  sums,  forming  the  sub- 
ject-matter of  the  exceptions.  The  objections 
raised  to  the  report  were  attempted  to  be  esta- 
blished on  the  facts  of  the  case,  and  the  statements 
respecting  the  accounts  made  in  the  pleadings, 
from  which  it  was  endeavoured  to  be  shewn  that 
the  transactions  in  respect  of  the  bond,  (which  it 
was  contended  the  original  defendant  had  a  right 
to  take  as)  could  not  be  impeached  in  this  suit, 

and 
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1AM.  ^  and  that  the  natai^  of  the  mutual  dealiogs  between 
the  parties^  who  were  at  least  ia  pari  dtlictb^  and 
the  state  and  date  of  the  acoounts  so  long  ago  set- 
tled between  the  original  Plaintiff  and  Defendant^ 
precluded  the  questions  which  bad  been  mad^  and 
ought  to  set  all  doubts  and  difficulties  at  rest. 
The  authority  and  priuciples  of  the  case  of  True- 
man  and  Fenian  were  adverted  to  and  relied  on  in 
support  of  the  exceptions. 

On  the  other  hand  it  was  insisted^  that  this  was 
a  transaction  which  a  Court,  of  Equity  could  not 
countenance ;  and  having  been  brought  forward,  it 
must  be  dealt  with  according  to  the  rules  of  Equity, 
the  result  of  which  must  be,  that  the  charges  dis« 
allowed  by  the  Master  must  be  declared  to  have 
been  properly  disallowed. 

1821.  RicHABDS,  Lord  Chief  Baron.^I  am  disposed 

JZa^i^    to  let  the  seventh  exception  *  stand  over,  in  order 
iaMji»».    ^j^^  ii  ^^y  j^  ascertwned  what  is  the  precise 

amount  of  the  sum  charged  in  the  item  which  is 
the  subject-matter  of  it.  [His  Lordship  then 
stated  the  circumstances  relating  to  the  first  and 
second  exceptions^  which  were  taken  to  the  disal- 
lowance of  the  amount  claimed  to  be  due  on  the 
bond,  and  of  the  interest.]  That  bond^  and  con- 
sequently the  charge  (continued  his  Lordship)^ 


*  That  stood  over  merely  on  account  of  a  question  of  the 
amoont  of  a  sum  chargi^d  to  have  been  received  by  the  defend- 
ant,  onukvymide  under^tsof;f./a.,oo  tkeptadadf' inwds 
by  the  Sheriff  of  CaNigan. 

was 
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liraB  ftend  and  deelAred  by  the  Jary  to  be  a  fi*aad,  ^^82 
tat  that  the  som  secured  by  the  bond  was  not  justly 
due ;  and  with  the  postea  before  ns,  we  must  look  at 
all  the  &ct8  there  stated ;  and  doing  so— consider- 
ing  at  the  saoie  time  the  relative  situation  of  these 
pmrties,  and  the  nature  of  their  connection,  it  is 
quite  impoesible  to  say  that  these  exceptions  should 
not  be  overruled. 

[HiB  Lordship  here  stated  the  circumstances^ 
and  pointed  out  the  objects  and  effect  of  the  fraudu- 
lent arrangement.3 

Tbrooghont  this  case  it  must  be  kept  in  mind 
that  the  parties  were  Solicitor  and  Client ;  and  even 
IFaUU^  CMineoted  as  he  was  with  Lhyd,  must  be 
oonsktered  as,  ,to  a  certain  extent,  the  Solicitor  also 
otJohnes.  In  point  of  fact,  both  Johnes  and 
Uojfd,  between  themselves,  agreed  to  cheat 
Adamses  other  creditors,  by  falsely  representing  to 
them  that  the  surplus  of  the  produce  of  the  sale  of 
the  estates  would  only  pay  them  a  small  dividend; 
and  Uoffd  also  deceived  Johnes,  by  persuading  him 
that  it  was  a  very  lucrative  purchase  for  him  to 
make ;  and  for  this  double  dealing  Llot/d  was  to 
have  1000/.  paid  to  him  by  Johnes.  Thus  the  man 
who  was  the  confidential  adviser  of  Johnes, .  his 
eHent,  and  who,  as  his  attorney,  must  have  posses- 
sed considerable  influence  over  him,  which  he 
ought  to  bav^  used  for  his  advantage^  as  he  would 
Imve  donet,  if  he  had  exercised  any  control  over 
his  own  conduct  from  any  sense  of  propriety, — not 
to  deceive  htm  as  he  dki,--^when  brought  into  a 

Couit 
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188).       Ck>ort  of  Equity 9  seeks  to  set  up  a  demand  to  be 
^1^^^^    remunerated  for  so  abusing  the;  confidence  wfaicb 
uoTP.      ^^^  ^^^  necessarily  reposed  in  bim. 

I  am  of  opinion  tbat  the  cases  wbich  bare  been 
cited  by  tbe  Defendant's  Counsel  do  not.  in  i^y 
respect  apply  to  tbis^  wbere  a  solicitor  is'  seen  1o 
act  towards  bis  client  and  otbers.  so  immorally  and 
illegally.  I  tberefore  entirely  concur  witb  tbe 
Deputy  Remembrancer^  and  consequently  these 
exceptions  must  be  overruled. 

Tbe  two  next  apply  to  tbe  sum  of  368/.  lOs.  9d. 
The  confused  account  given  of  tbat.  in  tbe  answers 
is  quite  inconsistent  witb  tbe  evidence  of.JoJmes, 
Lloyd's  clerk.  It  is  a  very  unaccountable  and  un- 
intelligible cbarg^e ;  and  if  it  were  any  thing  that 
could  be  insisted  upon,  it  can  only  be. as  a  gift; 
and  if  so,  it  cannot  be  urged,  under  tbe  circum- 
stances, as  a  demand  subsisting  against  JbAne^. 
Moreover,  I  am  not  inclined  to  give  much  credit 
either  to  Lloyd  or  his  clerk,  although  judicially  I 
must  receive  their  evidence  here.  As  far  as  the 
deeds  go,  however,  I  may  believe  what  I  find  there. 
Those  exceptions  must  also  be  overruled. 

We  now  come  to  tbe  exceptions  to  tbe  disallow* 
ance  of  the  600^.  charged  for  costs.  I  cannot  help 
thinking  that  LUnfd  has  been  paid ;  but  whether 
he  have  or  not,  it  is  quite  dear  that  a  solicitor  is 
bound  to  furnish  a  much  more  nunute  and  explicit 
account  than  this,  to  justify  such  a  charge  brought 
against  his  client,  and  to  such  an  amount;  and 

yet 
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yet  he  merely  debits  him  in  this  gross  sum  of  i828. 
MO/,  as  for  costs^  without  any  particalars  given^  or 
any  aplanation.  Then  there  is  besides  the  gift  of 
1000/.  (acknowledged  by  the  answers)  to  be  set 
against  it.  That  money  I  have  no  sort  of  doubt 
that  Lloyd  reoeived,  and  tliat  would  alone  be  suf- 
fident  to  preclude  such  a  demand.  I  doubt  if  he 
could  be  allowed^  under  any  drcumstances,  whilst 
there  was  a  current  account  and  transaction  of 
bnsiuess  proceeding,  to  keep  such  a  sum  as  a  pre^ 
seat  gratuitously  made  to  him  by  his  employer. 
At  all  events  it  is  quite  clear  that  he  tannot  be  al- 
lowed to  retain  both.  A  general  observation  ap- 
plied to  this  part  of  the  case,  which  I  am  desirous 
iif  making  here : — It  is,  that  a  solicitor  is  bound  to 
keep,  and  to  be  able  to  fiimish,  clear  and  detailed 
accounts  at  all  times  to  his  client ;  and  if  he  can- 
not do  so,  he  must  take  to  himself  the  consequence, 
and  abide  by  the  loss  of  charges  which  he  cannot 
particularly  account  for  and  specifically  smtcdn. 
In  this  all  that  is  or  all  that  can  be  urged  in  sup- 
port of  these  genejral  charges  to  so  large  an  amount 
is,  that  they  are  items  in  a  settled  account.  This 
excqition  therefore  must  also  be  overruled. 

The  seventh  exception  must  stand  over  for  the 
present. 

All  the  other  exceptions  overruled. 


The  causenow  came  on  again  to  be  finally  dig-      leis. 
posed  of  on  the  equity  reserved,  and  as  to  the  ge-  ^^Ij; 
oeral  question  of  costs ; 

Pemberton 
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Pembetton^  for  the  pkdotiflf,  sobmittiiig,  tkat  in 
a  case  of  this  natare  the  Plaintiffis  were  entitled  fo 
all  the  costs  ia  the  caoee^  both  at  Law  and  in 
Equity;  and 

Jenis  and  Simficinmm^  for  the  Defendantp^  ad*- 
mitting  them  to  be  entitled  to  the  costs  of  the  pra- 
ceedings  at  Law,  and  of  much  of  the  oosks  of  the 
Mut  in  Equity,  oontandedi  that  they  ought  not»  ia 
a  case  wherein  there  was,  after  all,  much  doubt,, 
arimng  from  the  length  of  time  which  the  erigiiial 
Plaintiff  had  suffered  to  elapse  before  he  instiUited 
tltts  soit^  to  he  i^ven  all  the  costs  in  the  cause* 

.  RiCHAR»Sy  Lard  Chief  Barcn. — ^I  consider  the 
question  now  before  the  Court  as  one  of  yery  oo<- 
siderable,  and  perhaps  I  may  say,  of  the  greatest 
^portaaoe;  for  I  hardly  know  any  thing  which 
■Kire  nearly  concerns  the  interests  of  the  iMomk- 
mity  m  this  oountry,  as  immediatdy  and  yitaUy 
affecting  the  security  of  erery  man's  private  meam^ 
than  that  the  conduct  of  the  gentlemen  w1k>  are 
autiioriMd  to  act  in  this  branch  of  the  pnrfessioa 
of  the  Law  should  be  guided  on  every  occasion  by 
pure  and  unimpeachable  integrity.  Every  indi- 
vidual in  the  kiogdom,  from  the  lowest  to  the 
highest,  is  or  may  be  necessarily  more  or  less  cotK- 
nected  with  them,  either  directly  or  indirectly,  at 
some  time  or  another ;  and  it  is  of  the  utmost  con- 
sequence  to  the  welfare  of  society  at  large,  that  the 
members  of  the  Iqgal  profiossioa  shonld  be  men  of 
probity  and  honour* 


[Hia  Lordihip  slated  the  drcadoManoes  of  this      I8i2. 
.J  *  ' 


Lkgfd  WBBp  at  the  time  when  these  traoeaoHoiiS 
took  ]daoe^  eo  attorney  in  very  extensive  pradtice } 
and  eonaeqaetitly^  as  a  man  ia  very  considerable 
ImsiQess  in  his  profession,  hu^y  and  confidently 
tnsted,  in  a  manner  involving  very  important  ooh^ 
cema^  Johmes  was  a  man  of  very  large  property 
and  eetate.  Lloyd  was  also  possessed  of  consider^ 
able  property,  acquired  in  the  profession  of  thi 
lair.  Jckm$^  in  oOtiseqnenoe  of  being  nltimately 
dinsallsfied  with  the  result  of  his  connection  with 
Lbfjfd^  considered  it  necessary  to  file  a  bill  agiunsi 
hins ;  and,  from  what  the  snit  has  brought  to 
Sght»  &  I4>pear8  to  have  bisen  \)ne  wlneh  Lhjfd 
ought  never  to  have  suffered  to  have  been  fikd» 
iJagd  put  in  at  first  a  very  iasnifictent  answer^ 
and  he  waa  compelled  reinctantly  to  pot  in  three 
ether  adswers ;  uid  the  result  of  the  suit  has  been^ 
Uwt  a  very  considerable  sum  of  money  is  ultimate* 
ly  clearly  shewn  to  be  due  from  LImfd  to  Johnts^ 
notwithstanding  these  settled  abcoonts. 

Under  these  cireumstancesi  can  any  one  for  a 
Boment  doubt,  that  a  person  so  situated,  and  ooa-: 
aeoted  proiessionally  with  the  Defi^ndant,  as  lAigd 
was,  iwght  to  pay  the  costs  of  such  a  suit?  A 
duld  would  Me  that  the  Orart  had  disgraced 
itfedf  fivrtver  if  it  did  not  order  that  the  Defendant 
riKvald  pay  all  the  costs. 

It  is  said»  that  all  the  charges  objected  to  in  the 

accounts 
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IMa.  accoants  which  have  been  brought  forward,  as 
.  having  been  improperly  made,  have  not  been  shewn 
to  be  unfounded.  Am  I,  in  a  case  of  this  sort, 
between  such  parties,  to  enquire  minutely  as  to  a 
detail  of  items  ?  It  is  true,  that  only  a  part  of  the 
sum  alleged  to  be  realty  due  to  the  Plaintiff,  if  the 
accounts  were  gone  into,  is  reported  to  be  due  to 
htm.  I  cannot  however  believe,  from  what  has 
been  proved  in  the  course  of  this  cause,  that  the 
whole  was  not  in  fact  due,  although  the  Plaintiff 
has  not  been  able  to  furnish  sufficient  proof  to  es- 
tablish the  fact  so  satisfactorily  as  to  found  a.  de- 
cree that  the  Defendant  was  indebted  to  him  in  the 
whole  of  his  demand  made  by  this  bill,  ov  in  mueh 
mofe  at  least  than  the  amount  which  the  Plaintiff 
has  been  able  to  fix  him  with  by  positive  ei4dence« 
I  want-  no  precedent  for  the  order  which  I  shall 
make ;  and  should  be  ashamed  of  my  authority,,  if 
it  were  not  sufficient  to  enable  me  to  make  one  in 
a  case  of  this  sort.  I  contider  Uie  case  of  Vaughan 
Y0  Llojfd  (in  Brawny  in  all  respects  in  point  (stlrf;- 
iflg  that  case.)  A  judge  sitting  in  Equity  is  not 
bound  to  believe  all  the  statements  in  an  answer. 
I  remember  Lord  Thurhw  saying,  that  he  would 
not  believe  one  of  the  answers  of  a  Defendant  in  a 
particular  case  which  came  before  him:  and  the 
result  of  that .  c&se  shewed  that  he  was  clearly 
right  in  disbelieving  it ;  for  in  the  final  answer.put 
in  by  the  Defendant,  he  completely  contradicted 
what  he  had  previously  stated.  The  Plaintiff*8 
Counsel,  therefore,  have  v^ry  properly  urged  that 
the  Pldntiff  was  obliged  to  proceed  in  this  cause. 
<  It 
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It  is  therefore,  ia  my  opinion,  under  tlie  circam-      less. 
'Stances  of  this  case,  a  matter  perfectly  of  course  to 
give  the  Plaintiff  all  his  costs  in  this  instance ;  and 
the  only  question  is,  whether  there  are  sufficient 
assets  to  afford  him  the  full  benefit  of  this  decree. 

The  Court  ultimately  made  the  following 

Decrbb.  ' 

Exceptions  overruled. — 

Report  confirmed. — 

Referred  to  the  Master  to  compute  subse* 

quent  interest  on  the  sum  of  3689/.  4^.  8d. 

the  balance  found  due  to  the  original 

Plaintiff  JbAne^  from  Lloyd  on  the  30th 

June  1804,  from  the  dtb  August  1820, 

and  add    such    subsequent  interest  to 

6770/.  I8s.  lli.,  the  balance  found  due 

to  Plaintiff  Hugh  Smith  by  the  report, — 

and  to  tax  the  Plaintiffs  their  costs  of 

this  suit,  and  of  the  Proceedings  at  Law 

under  the  issue  directed  by  the  original 

Decree ; — the  amount  of  such  costs  to  be 

added  to  the  .6770/.  18f.  lid.  found. due 

by  the  Deputy  Remembrancer's  report, 

and  such  sum  as  shall  be  found  due  for 

subsequent  interest  as  hereby  directed: — 

and  for  such  amount  the  said  Plaintiff 

Smith  to  be  at  liberty  to  go  before  the 

Master  in  Cbancery^to  whom  a  cause  of 

Gibbons  v.  Howell  stands  referred,  and 

prove  such  amouat,  as  a  debt  due  to  him. 

as  personal  representative  oiJohnes^  from 

the  estate  ot  Lloyd. 

In 
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rem.  IN  THE  EXCHGQUBR  CIUIfBBB. 

Qfram  Righahm^  Lord  Chief  Baron. 


Umimf,  SiLVKSTBR,  Bait.  V.  Sawmah  aod  others. 


^l^fho  T^EnS  was  an  amicable  sait^  institoted  fop  the 
gee,  de?iiii«  porposc  of  takiDg  the  opinioD  of  the  Court,  whether 
nridne  of  bk    the  legal  estate  io  oertaia  mortgaged  premises  was 


MM,m!iepf^  vested  in  the  Defendants  so  as  to  enable  them  to 


make  a  sufficient  re-conveyance  of  the  premises  to 


tiMrwitiiiu     the  mortgagors. 

kli  goodly 

mtrtgmgm  mad  Tlie  bid  Stated  that  the  Haintifis.  SRr  John  and 
giitee»  «vtfief  A>  Lady  Silvester^  by  indentures  of  lease  and  release 
mISH^  of  aeth  and  21st  October,  1797,  the  release  re- 
wiatiiig  tbe  cittng  a  boud  debt  of  5000/L  due  from  Lady  S.  be- 
^^S)SiMi  foi^  her  marriage,  in  consideration  of  the  grantee, 
^^^^01^^  Andrew  Bone,  deceased,  paying  the  said  debt 
j2tSitob/*'  to  the  obligee,  mortgaged  the  tithes  and  premises 
tiiemtirtyyed  ^^  ^[jg  gj^  J  Andrew  Bone  for  the  lives  of  certain 


{usfthiS^ck    ^^^^  V^  ^^  ^^  securing  the  said  sum  and  inte- 
W^J«S^  *^*  **  *'•  ^^-  ^^^  ^^'-^  ^°^  *^  obligee  assigned 

teitliihim»kiit  i  f]|g 

detcended  to 

hk  heir  at  law  I  btcaim,  aUhongli  Che  words  of  the  devite  woald,  stanAig  dbae,  ha^o  been 

fnfidcnC  to  have  carried  the  legal  cttate  in  the  aiofliafad  premiaesy  wbk|i  may  be  ao 

defiaedi  yet  bdng  ^fiaHfied  by  the  aidjeeCioB  to  the  payment  of  debts,  aporpose  to  which 

the  mooey  aecored  waa  alone  mUpahle»  and  not  the  yreouaeaB  it  mnit  be  ^^ 

the  intention  of  the  teitalor  Aat  the  1^  eetate  therdn  riioiild  pan. 


Hdd,  thenfon»  on  a  bin  filed  for  a  re-eonveyanoa  of  thefMrtgagpdfremiica.  on  payment 
ofthemoneyremidnlngdneonthe  mortgage,  that  Sie  heir  at  inw  of  Ae  teatator  waa  a  ne- 
canary  party  to  the  v-conveyanee  of  the  estate. 
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the  bond  to  Andrew  S&ne^  appointing  him  his  aU. 
torney  to  recover  the  sum  seenred  thereby. 


Andrew  Bane  died  in  October  1800,  having  by  Md 
his  will  bequeathed  to  his  son  James  Bdne  and  hia 
heirs  M  the  rest  and  residue  of  his  Jreeheid^  lease* 
hM,  4md  copjfkoid  estates^  except  as  thereia  ex« 
tepted,  which  he  noiight  be  seised  of  at  tlie  tiipe.  ^ 
his  decease,  either  in  possession  or  re^orsionf  t^ 
gelher  with  all  and  singular  his  goeds^  chattels, 
monieSy  bonds,  mortgages,  and  debts,  which  might 
be  owing  to  him  at  the  time  of  his  decease,  subject 
as  aforesaid  to  the  payment  of  his  debts,  legacies^ 
annuities,  and  funeral  expences.  And  /le  append* 
ei  him  executor  of  his  will.  At  the  time  of  An* 
drew  Boners  death,  John  Bbne,  his  eldest  brother^ 
was  his  faek  at  law* 


James  Bone  died  in  Februarif  1815,  haviag  by 
wiR  devised  and  bequeathed  unto  his  nephew 
the  Defendant  John  Jarman^  and  to  the  other  twa 
Defendants,  thrir  heirs,  aecutors,  and  administra- 
tors, ail  other  his  freehold,  copyhold,  leasehold  and 
other  messuages,  lands,  and  tenements,  and  all  and 
singular  his  money,  securities  for  money,  and  all 
ether  his  estate  and  effects  wiiatsoever  and  where« 
toever,  upon  certain  trusts  therein  mentioned. 


John  Bone,  Andrew  Boners  eldest  brother, 
in  AprU^  1819.  By  his  will  he  had  given  all  and 
singular  his  real  and  personal  estate,  of  whatever 
kind  and  sort,  situate  in  the  county  of  Southamp^ 
ton,  or  elsewhere  in  Oreai  Bfitain,  tkiat  be  was 

seised 


80  GA»BS  IN  THB  BXGHEQVBR^ 

^^^«  seized  of  or  entitled  unto  at  the  time  of  his  de* 

3i£TBrrBB,  cease^  unto  Henry  Hammond  and  Thumias  HiOeh, 

9.  and  the  sarvivor  of  them,  and  their  heirs  and  exe- 

and^S^  culors^  SfJC.  vpon  trust  that  they  bis  said  trustees^ 


or  the  survivor  of  them,  should,  as  soon  as  con- 
venientiy  might  be  after  his  decease,  sell  and  Os^ 
pose  of  all  his  said  real  and  personal  estate,  and 
to  pay  and  apply  tJie  produce  equally  between  Us 
four  daughters.  At  the  time  of  the  death  of  John 
Bone^  his  said  four  daughters  were  his  co-heireses 
at  law^ 

The  bill  then  stated,  that  5000/.  only  remained 
due  on  the  said  bond  and  mortgage,  and  that  the 
Plaidtifis  had  applied  to  the  Defendants  to  execute 
a  re-conveyance  of  the  mortgaged  premises,  and  to 
procure  the  daughters  of  Jofm  Bone  to  join  with 
them  therein,  offering  to  pay  the  money  remaining 
due  on  the  bond  and  mortgage,  and  which,  at/ the 
request  of  the  Defendants,  had  been  invested  in  the 
purchase  of  2702/.  14^.  Id.  five  per  cent,  navy  an-^ 
unities,  in  the  name  of  Sir  John  and  Lady  Silves* 
ter^  to  await  the  determination  of  this  Court  Then 
s^i^^ting  pretences  on  the  part  of  the  Defendants 
that  the  legal  descendible  freehold  of  the  said  mort- 
gaged tithes  and  lands  was,  by  the  will  of  Andrew, 
Bone,  well  devised  to,  and  that  it  passed  to  Jamies 
Bone,  and  his  heirs  and  assigns,  and  under  his  will 
was  vested  in  Defendants,  their  heirs  and  assies ; 
the  bill  charged  that  it  did  not  pass  by  the  siud 
wills,  but  descended  to  the  /daughters  of  John 
Bone;  or  that,  if  it  did  pass  by  the  will  o(  Andrew 
BoneU>  Somes  Bone,  that  it  did  not  pass  hj  James 

Bones 


^* 
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Boners  will  to  Defendant,  but  descended  to  John 
Boncy  or  his  heir  at  law;  and  on  Bis  death  de* 
scended  to,  and  was  then  vested  in,  the  daughters 
oiJohn  Bone,  as  bis  co^beiresses  at  law;  and  that 
the  Defendants  alone  were  not  competent  to,  and 
could  not  re-convey,  without  the  concurrence  of 
the  daughters  of  John  Bone* 
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182-2. 


8lLT£8TEB, 

Aurt 

Jariun 
•  aad  others. 


The  bill  therefore  prayed  that  it  might  be  de- 
clared that  the  descendible  freehold  of  the  said 
tithes  &c.  was  then  vested  in  the  daughters  of  John  ' 
Bone ;  that  the  money  invested  in  the  five  per  cent, 
navy  annuities  might  be  transferred  into  the  name 
of  the  Accountant-Greneral  of  this  Court  in  the 
Bank  books,  in  discharge  of  the  money  due  on  the 
said  mortgage,  to  remain  until  the  Defendants' 
should  procure  a  sufficient  recognizance  to  be 

• 

made  to  the  Plaintifis  of  the  descendible  freehold 
of  and  in  the  said  tithes  and  premises,  and  that 
when  such  recognizance  should  be  procured  and 
delivered,  the  said  sum  should  be  transferred  and 
paid  to  the  Defendants,  and  that  they  might  then 
deliver  up  the  bond  and  indentures  of  lease  and 
release. 


But  in  case  the  Court  should  be  of  opinion  that 
the  said  descendible  freehold  was  well  devised  and 
passed  by  the  will  of  Andrew  Bone  to  James  Bone, 
and  by  his  (James  Boners)  will  to  Defendants  and 
their  heirs,  and  was  vested  in  them,  then  that>6ir 
John  and  Lady  S.  might  transfer  the  said  sum  and 
dividends  to  Defendants,  in  full  satisfaction,  &c. 
upon  having  a  recognizance,  &c: 

VOL.  5c  o  This 
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IMS. 


8lI.TBSTSmf 

Bait. 

jARMAir 
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Tbi»  was  an  atnioable  solt,  for  the  purpoee  df 
takiDg  the  opinion  of  the  Court  whether  the  legal 
estate  in  certain  mortgaged  premises  was  vested  is 
the  Defendants  in  snch  a  manner  as  to  enable 
them  to  make  a  sufl&cient  recognizance  of  the  pre<- 
paises  to  the  mortgagors. 

And  three  questions  were  raited :  lirst — whe- 
ther the  legal  estate  In  the  mortgaged  premises 
passed  by  the  devise  contained  in  the  wilt  of  An^ 
drew  Bone,  the  original  mortgagee,  to  James  Bone, 
his  son  and  devisee. 

Secondly. — If  it  did  pass  to  James  BoHe  under 
that  devise,  whether  it  passed  by  the  devise  in 
James  Boners  will  to  the  Defendant,  his  trustees 
and  executors :  and 

Thirdhf.^  If  it  did  not  pass  by  Andrew  Boners 
will  to  James  Bone^  but  vested  in  John  Bone,  who 
was  the  eldest  brother  and  heir  at  law  of  Andras 
Bone,  whether  it  passed  by  John  Bone*s  will  to  his 
executors,  or  descended  to  hb  daughters  and  co- 
heiresses at  law. 

* 

Bnt  as  the  devise  in  the  three  wills  was  so  nearly 
alike  that  the  same  principle  would  govern  theni 
all,  and  as  John  Bone  was  the  heir  at  law  both  of 
Andrew  and  James  Bone,  the  argument  was  chiefly 
directed  to  the  construction  of  Andrew  Boners 
will. 


Boots  and  6.  Bichards,  for  the 


,  oon^ 
tended. 
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tended,  that  the  legal  estate  did  not  pass  by  An- 
drew  Boners  will ;  and  they  argued  tb^t  a  mert* 
gage  was  only  a  trdst  estate,  under  which  the 
mortgagee  had  no  power  of  dealing  with  the  mort- 
gaged  premises  but  for  the  purpose  of  satisfying 
bis  debt;  and  that  he  could  not  convey  the  proper- 
ty by  any  words  iuplying  a  direction  to  dispose  of 
the  same  for  any  other  purpose.  That  in  this  case 
it  appeared  to  be  the  intention  of  the  testator  to 
iiimge  his  real  estates  with  the  payment  of  bis 
debts ;  and  as  he  had  no  such  power  to  charge  the 
mortgaged  estate,  it  was  evident  be  did  not  intend 
to  iaclude  it  in  that  devise — and  they  cited  'Doe 
V.  Readej  8  T.  B*  118;  and  Ex  parte  MorgoHy 
10  Ves.  10L  Duke  of  Leeds  y.  Munday,  3  Ves. 
348.  Ex  parte  Sergison^  4  Ves.  147.  Lord  Bray- 
broke  v*  Inskip,  8  Ves.  417. 


1M2. 


SiLVRSTBB, 

Burt. 

Jab  MAN 

and  other?. 


Barber  and  ff^lsooy  for  the  Defebdants,  coa« 
tended^  that  a  mortgage  W£»  not  a  tr^st estate; 
that  it  was  assets  for  the  payment  of  debts  :  that 
it  was  evident  in  this  case  there  was  no  intenUon 
to  separate  the  money  from  the  land ;  and  that 
therefore  the  legal  estate  in  the  premises  passed  by 
the  will  of  Andrew  Bone  to  James  Bone,  and  was 
by  James  Bone  devised  to  his  trustees,  the  Defen- 
dants. And  they  cited  IVall  v.  Bright ^  I  Jae.  & 
Walk.  494 ;  and  Silberschildt  v.  Schiotty  3  Ves.  & 
Bea.  45. 


The  Lord  Chief  Baron  now  delivered  judg- 
aient.*->Having  aseertained  that  none  of  the  par- 
ties  objected  to  the  q<uest»Qn  being  now  disposed 

q2  of. 
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of,  Dotwithstanding;  the  cause  was  not  otberwift 
properly  before  the  Court  for  the  purpose  of  making 
an  ultimate  decree—  his  Lordship  proceeded : 

The  question  in  this  case  is,  whether  the  legal 
estate  in  the  mortgaged  premises  is  in  the  Defend* 
ants,  who  are  the  executors  of  James  Bane^  or 
whether  it  is  in  the  executors  of  John  Bane,  or  in 
bis  daughters,  who  are  bis  co-heiresses,  and  also 
the  co-heiresses  of  Andrew  Bone.  James  Bone 
was  the  devisee  of  the  mortgagee ;  and  the  first 
question  will  be,  whether  it  passed  to  him  as  the 
sole  executor  and  residuary  legatee  of  Andrew 
Bone.  Andrew  Boners  will,  thei'efore,  will  be  the 
most  important  for  us  to  consider  here ;  because, 
if  Andrew  Bones  will  does  not  carry  the  legal  es- 
tate to  JameSy  of  course  Jameses  will  would  not 
carry  it  to  his  devisees ;  and,  as  great  pains  have 
been  taken  by  the  Counsel  in  the  argument  on  the 
effect  of  the  will,  I  shall  state  my  opinion  on  it. 

In  Equity,  as  in  common, sense,  a  mortgagee  has 
the  legal  estate  in  the  mortgaged  premises  only  as 
a  pledge  for  securing  to  him  his  money,  and  for 
the  purposes  of  the  mortgage ;  and,  subject  to  such 
security,  he  is  a  trustee  for  the  owner  of  the  equity 
of  redemption ;  and  although  he  may  devise  the 
legal  estate  as  such  pledge,  yet  it  always  continues 
subject  to  the  owner's  right  of  redemption.  A 
mortgagee  has  not,  anymore  than  any  other  trustee 
a  right,  either  substantially  or  in  equity,  to  apply 
the  legal  estate  in  the  mortgaged  premises  to  any 
purposes  of  his  own.    We  must  therefore  consider 

with 
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\t^itb  great  care  what  is  the  natare  of  the  devise 
Wfon  which  the  question  arises. 

I  do.  not  consider  it  necessary  to  examine  the 
cases  which  have  been  referred  to.  It  will  be  suf- 
ficient for  the  present  purpose  to  say,  it  is  now 
clearly  settled  that  a  mortgagee  may  devise  the 
legal  estate  in  the  mortgaged  premises  as  he  pleases, 
and  that  the  mortgage  will  pass  under  a  general 
devise,  if  there  be  nothing  in  the  will  to  the  con* 
trary  ;  and  the  enquiry  must  therefore  be,  whether 
the  testator  has  shewn  any  intention  that  the  mort- 
gaged estate  should  not  pass.  It  has  been  held, 
that  a  trustee  devising  all  his  real  estate  per  se^  for 
purposes  to  which  the  trust  property  could  not  le- 
gally be  applied,  the  necessary  construction  would 
for  that  reason  be,  that  it  was  not  intended  to 
pass,  because  the  objects  of  the  devise  were  in- 
compatible  with  the  trust. 

In  this  case  the  words  of  the  devise  are  large 
enough  to  include  the  estate  in  question;  and  if 
there  were  nothing  more  in  the  will  from  which  it 
could  be  inferred  that  it  was  not  intended  to  pass, 
it  would  be  a  good  devise  to  James  Bone  of  the 
mortgaged  estate.  There  are,  however,  words  in 
this  will  from  which  it  is  clear  that  the  property 
could  not  have  been  intended  to  pass  ;  because  he 
has  devised  his  real  property,  subject  to  the  pay- 
ment of  his  debts,  legacies,  annuities,  and  funeral 
expences.  These  are  objects  to  which  clearly  the 
legal  estate  in  mortgaged  premises  cannot  be  ap- 
plied. The  money  secured  by  the  mortgage,  cer- 
tainly, 
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tB&D\ff  may  be  so  appRfed;  biit  the  ptortgaged 
premises  can  dot*  If  the  residaary  legatee  had 
been  a  different  person,  the  legal  estate  in  the 
mortgaged  premises  would  dot  have  passed  to  him, 
but  wduld  have  descended  to  the  hdr  at  lair-^de- 
vised  Bb  it  is  with  this  incompatible  qualification* 
It  was  said,  that  in  this  case  th6  reskhiat*^  legatee 
was  also  executor,  and  therefore  entitled  to  id)  the 
personal  estate  of  the  testator,  including  the  mort- 
gBge  money ;  and  therefore  in  giving  him  what  he 
has  bequeathed,  he  must  have  meant  to  have  given 
him  every  thing  he  Was  capable  of  bequeattnng. 
The  answer  to  that  is^  that  the  legal  estate  In  the 
mortgaged  premises  is  nob  money;  nor  does  it  give 
any  beneieial  Interest  in  the  moi*tgaged  premises 
beyond  the  securing  the  debt,  aiMl  therefore  it  does 
not  pass  tb  the  executor  foir  the  same  purposes  as 
the  personal  estate.  It  was  also  truly  said,  that 
the  son  was  residuary  legatee  ;  but  the*  saihe  ob- 
servation as  I  have  made  on  the  argument,  that 
he.  was  executor,  applies  equally,  and  indeed  e^n 
more  strongly,  as  it  cannot  appear  at  first  whether 
the  mortgage  money  may  not  be  wanted  for  the 
payment  of  debts.  Under  these  circumstances, 
and  for  these  reasons,  I  am  of  opinion  that  the  le- 
gal estate  in.  these  mortgaged  premises  was  not  de« 
vised  to  the  legatee  by  the  will  of  Andrew  Bone, 
and  consequently  that  they  descended  to  the  heir 
at  law  of  the  testator ;  and  therefore  the  heir  at  law 
of  Andrew  Bone  will  be  a  necessary  party  to  the 
re-conveyance  of  the  mortgaged  estate. 


If,  however,  I  should  be  wrong  in  my  construe^ 

tion 


HILART  TMMMi,  2  &  3  GEO.  TT. 

tioo  of  the  will  of  Andrew  Bane,  according  to  the 
opinion  which  1  have  formed,  that  the  legal  estate 
in  the  mortgaged  premises  did  not  pass  to  the  ge- 
neral devisee,  because  the  devise  was  clogged  with 
a  charge  to  which  the  mortgaged  premises  could 
not  be  applied,  then  the  question  arises  as  to  the 
effect  of  James  Bone*s  will;  and  there  again, 
although  the  words  are  large  enoikgh  to  pass 
the  legal  estate,,  if  it  were  not  for  the  trusts,  I  am 
of  opinion  that  on  that  account  it  did  not  pass  to 
bis  devisees  the  Defendants.  The  same  observa*- 
tions  which  I  have  made  on  the  other  wU!s,  will 
apply  to  John  Boners.  He  also  devises  his  real 
estates  in  the  same  large  way ;  but  he  also  (and 
that  is  the  important  part  of  his  will,  as  it  affects 
this  question)  gives  them  upon  trust,  for  a  special 
purpose  of  his  own— that  is,  to  be  sold,  and  the 
produce  to  be  paid  to  and  divided  amongst  his 
daughters ;  and  it  is  quite  clear  that  the  legal  es- 
tate in  mortgaged  premises  cannot  be  so  applied^ 
for  that  is  a  much  stronger  case  of  appropriation 
than  the  others.  I  am  of  opinion  therefore  that  the 
estate  descended  to  the  co-heiresses  of  John  Bone. 
In  that  case  it  comes  almost  to  the  same  thing ; 
for  John  Bone  was  hdr  at  law  of  James  as  welt 
as  of  Andrew  Bone. 
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Crown  Case,   reserved    for  the   opinion    of  the 

Judges. 


M«niMf,     The  Kino,  on  the  Prosecution  of  Frederick  Wiii- 

LiAM,  King  of  Prussia^  v.  Goldstein. 


Jl  HE  Prisoner  had  been  tried  and  convicted  before 
Mr.  Justice  Richardson  at  the  last  September  ses- 
sions at  the  Old  Bailey ,  on  a  charge  of  forgery. 
The  indictment  was  framed  upon  the  43d  of  Geo. 


Forgery, 
lEvidknce.} 
I     To  sopport  Ml 
indictment 
chai|png  the 
forging  of  fo* 
niga  negocia* 
ble  instraments  -.-_       -      -^^  .         i      i* 

in  this  country,  ill,  cb*  loii.  sec.  1.*  It  consisted  of  seventy-two 
3.  C189.8.T,  counts.     The   first    charged    that   the  prisoner^ 

it  18  sufficient  cc  /•  i     i 

to  shew  that  an  lalseiy 

instrument  had 
been  forged 

*  5f^ '«'«™-'  *  By  which  it  is  enacted^   that  ''  if  any  person^  from  and 

if 'genuine,  pass  ^^^  ^^^  passing  of  that  act  shall^  within  any  part  of  the  United 
currently  in-      Kingdom  of  Great  Britain  and  Ireland,  falsely  make,  forge;  or 

abroad.    The     counterfeit,   [or  cause,  &c.]  or  knowingly  ^d  or  assist  in  the 

ayerment  ne.  ftilse 

eessary  in 

pleading,  and  facts  necessary  to  be  proved  to  establish  a  case  of  forgery  in  respect  of  oomnu>n 
£»gluh  negociable  instruments  generally,  do  not  apply  to  instruments  witliiu  that  special  sta« 
tute,  the  word  **  purporting"  therein  applying  rather  to  the^bject  and  intention  of  the  maker 
in  putting  it  into  circulatioD,  than  to  any  form,  of  words  constituting  the  instrument. 

In  an  indictment  for  forgery  founded  on  that  statute,  it  is  not  only  neoessair  to  set  out  the 
instrument  charged  to  be  forged  on  the  record,  in  the  foreign  language  in  which  it  may  be 
worded ;  but  there  must  also  be  an  Bngkah  transla^on  of  the  instrument,  however  inefficient 
add  unintelligible  such  translation  might  be  ;  or  the  indictntent  will  be  fatally  defective  for  want 
of  it.    It  cannot  be  supplied  by  evidence :  and  a  conviction  founded  upon  it  cannot  be  supported. 

For  that  reason,  the  judgment  upon  a  conviction  of  that  offence,  on  evidence,  wu  airested, 
.  and  the  convict  discharged. 
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^^  fiEiIfiely  m^de,  forged,    and  counterfeited  (and       laM. 
caused,  &c.)  a  certain  promissory  note,  in  the  Ger^     i^Tkikg 
man  language,  for  the  payment  of  money,  purport-   eotBtTBur. 
ing  to  be  the  promissory  note  for  the  payment  of 
looney  of  a  certain  foreign  prince,  (that  is  to  say) 
Frederick   WtUiam,  King  of  a    certain    foreign 


false  making,  forging^  or  counterfeiting  any  bill  of  exchange, 
or  any  promissory  note,  undertaking,  or  order  for  the  payment 
of  money  purporting  to  be  the  bill  of  exchange,  p^omiMory  noie, 
undertaking,  or  order  for  the  payment  of  money  of  any  foreign 
prince,  state,  or  country  whatsoever,  or  of  any  minister  or  of* 
ficer  entrasted  by,  or  employed  in  the  service  of  any  fqreign 
prince,  state,  or  country,  or  of  any  person  or  company  of  per- 
sons resident  in  any  foreign  state  or  country,  or  of  any  body  cor- 
porate and  politic,  and  body  in  the  nature  of  a  body  corporate 
and  politic,  created  or  constituted  by  any  foreign  prince  or  state, 
with  intent  to  deceive  or  defraud  his  Majesty,  his  heirs  and  suc- 
cessors, or  any  suc)i  foreign  prince,  state,  or  country,  or  with 
intent  to  deceive  or  defraud  any  person,  or  company  of  persons 
whomsoever,  or  any  body  corporate  and  poUtic,  or  body  in  the 
nature  of  a  body  corporate  and  politic  whatsoever,  whether  the 
same  be  respectively  resident,  carrying  on  business,  constitutedj 
or  being  in  any  part  of  the  United  Kingdom,  or  in  any  foreign 
state  or  country,  and  whether  such  bill  of  exchange,  promissory 
note,  or  order,  be  in  the  English  language,  or  in  any  foreign 
language  or  languages,  or  partly  in  one  and  partly  in  the  other; 
or  if  any  person  from  and  after  the  passing  of  this  act  shall, 
with  inany  part  of  the  said  United  Kingdom,  tender  in  pajrment 
or  in  exchange/  or  otherwise  utter  or  publish  as  true,  any  such 
&lse,  forged,  or  counterfeited  bill  of  exchange,  promissory  note, 
undertaking,  or  order,  knowing  the  same  to  be  false,  foiged,  or 
counterfeited,  .with  intent  to  deceive,  or  defraud  his  Majesty, 
his  heirs  and  successors,  or  any  foreign  prince,  state,  or  coun- 
try, or  any  person  or  company  of  persons,  or  any  body  corpo- 
rate or  politic,  or  body  in  the  nature  of  a  body  politic  or  corpo- 
rate as  aforesaid,  then  every  person  so  offending  shall  be  deemed 
and  taken  to  be  guilty  of  felony,  and  on  being  thereof  lawfully 
convicted,  shall  be  transported  for  any  term  df  years  not  ex- 
ceeding fonrtaen  years.** 

country 


MM.  eooiitty  eidled  Prussia^  th^  teAor  of  which  was  as 
tHI^^]!^  foUowSi  that  is  ta  say;  (bece  l&s .  Dote^  was  set  oot 
H^j^yjIwBur^^  ">  ^^  German  laogoageX  with  intent  to  deceive 
and  defraud  the  said  lyederick  JFilliam,  against 
tb^  form,''  &p*  The  second. coaat  was  tbesame as 
the  fir^,  except,  that  it  stated  the  iastmineiit  to 
be  the  promissory  note  for  the  payment  of  mon^y 
of*  J — ^  jUtttkUem^  knows  by :  the  aaaie>  and 
description  of  Baron  d*Altenatem^   be  the   said 

>  uittenstein  being  a  minister  eiitrasted 

by  and  employed  in  tbe  service,  of  the  said  FredC'^ 
rick  fFiUieem^  BO  being  such  foreign  prince  as  afore- 
said, with  intent  to  deceive  and  defraud  the  said 
Frederick  fFUliam.  .The  third  count  difiered  only 
in^  that  it  diarged  the  forgery  to  have  been  com^ 
mitted  with  intent  to  deceive  and  defraud  the  said 

AUensiein^    In  .other  counts  the  said  r Al- 

tenat&m  was  stated  to  be  ^'  a  person  resident 
in  a  eertaio  foreign  country  called  Prussia.*^  And 
in  other  counts  the  intent  cbarged  was  to  deceive 
and  defraud  the  said  *-*— —  AUenstein^  In  an- 
other class  of  counts  the  instrument  was  stated  ta 
be*'  an  undertaking  for . the  payment  of  money  ;*^ 
and  in  another^^  '^  an  order  for  the  payment  of 
money."  The  instrameat  was  set  out  on  the  re- 
cord, and  in  some  counts  it  was  stated  to  be  in  the 
German  languagCi  in  others  to  be  partly  in  Ger-^ 
man,  and  partly  in  FreitcA ;  and  in  several  the  par- 
ticular language  was  not  averred.  There  was  no 
count  ip  the  indictment  setting  out  an  English 
translation  of  the  instruments.  The  form  of  the 
instrument,  as  exemplified  upon  the  record,  waa 
represented  after  the  following  manner : 


Front  Std^  . 


jR^i'ci'se  Su/r  . 


Kealisationa  Coxuptoirzu  Konigsber^ 

*«i«r  JTww^iai/^tf  Mitaavanir  actniat  tmtttrpreter  at  fiftlnff,  Vtx.-on  Hie/hfiUSab 


til 


-/: 


^>» 


TYeasun/  A  otcefOn/Jhllarm  Ourcnq/^ 

iicc€'rdinp  U>Hir  Standard  of I7S'¥ . 
avaitabUm  all  Htynunts  thfult , 


Hci'crsC'  Siilf^ 


Pfeiyallfe  ai  ilie  Wficr^  R^I^hTaiionktJtraii^sberg*. 

♦  er£€C€ipt        \  Tabu  in  En^itsh  Jfoft^  Three  SAM'ii^x. 
"»  *  Tkis  line  was  printed  ivit/LlledJh/:, . 


NJ 
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The  first  witoew  called  was  ah  engraver  lividg      WM^ 
ib  Lambn.    He  proved  being  empbjed  by  tke    ^j^J^Ti^ 
priflOQer  to  engrave  the  plates  of  the  tickets^  whicb    q«uMrrBiv» 
were  the  sobject-matter  of  this  charge,  from  a  spe- 
cimen produced  to  him  by  the  prisoner  (being  a 
general  Prussian  note  for  the  payment  of  one  dol* 
lar).    He  stated,  that  when  they  Were  finished,  he 
strnck  ofi^ several  thousand  impressions  upon  paper 
furnished  by  the  Prisoner. 

The  Inspector  of  Police  at  Berlin  proved,  that 
the  tickets  produced  were  false  treasury  notes  or 
receipts  of  one  dollar  each — that  in  May  last,  se- 
veral Jews  were  taken  up  at  Berlin^  one  of  whom 
the  witness  had  brought  over  to  England^  to  give 
evidence  on  this  prosecution.  He  also  proved  that 
the  original  note,  from  which  the  false  ones  pro- 
duced were  stated  to  have  been  .engraved,  and  of 
which  each  was  a/ac  simile^  was  a  genuine  note, 
issued  by  the  Prussian  Treasury,  signed  by  the 
proper  authority;  and  that  such  would  pass 
throughout  Prussia  instead  of  money — that  such 
notes  were  current  as  money,  and  that  on  presentp- 
ing  them  at  the  treasury  offices  at  Konigsberg, 
Breslau,  and  Berlin,  the  holder  would  obtain  a 
dollar  cash  for  each  of  them.  An  Interpreter,  cal- 
led as  a  witness,  translated  all  the  notes  produced, 
which  were  all  the  same,  with  the  exception  of  the 
numbers :  and  he  stated  that  the  language  was  Ger- 
man,  with  the  exception  of  the  two  words  ^^Realisa^ 
turns  Convptoir;^  but  that  the  word  ^  Realisations^ 
though  French,  was  used  in  tbe  Oerman  language.. 

« 

On. 
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11122.  On  cross-examioation,  this  witness  said^  tbat  the 

.^TY*^  ^wd  nchein  alone  did  not  mean  a  promise  in  the 
German  language ;  literally  translated,  it  signified 
note  or  receipt — that  "  promissory  note,"  rendered 
into  Germany  would  be  "  Schultz  Schetn^ 

'  Upon  this  evidence,  which  formed  the  case  on 
the  ^art  of  the  prosecution^ 

Piatt y  for  the  Prisoner,  submitted  that  the 
charge  in  the  indictment  bad  not  been  proved;  for 
tbat  the  instrument  set  out  in  the  various  counts 
of  the  indictment^  neither  was,  nor  purported  to 
be,  as  it  was  stated  in  the  various  counts  to  be,  or. 
to  purport  to  be,  either  a  promissory  note,  or  an 
undertaking,  or  an  order  to  pay  money.  He  ui^gedv 
tbat  it  had. been  decided,  that  if  an  instrument  waS; 
charged  to  be  forged  within  any  particular  statute, 
it  must  appear  upon  the  face  of  it  to  be  such  an 
instrument  as  would  be  seen  at  once  to  be  within 
that  statute ;  and  he  pited  the  cases  of  The  King 
against  Mary  Mitchell  (a),  The  King  v.  Jones  (t), 
The  King  v.  Clinch  (c),  and  The  King  v.  Williams 
(d).  He  also  adverted  to  the  cases  of  The  King  v. 
Hunter  (e),  and  The  King  v.  Thompson  (/),  as  es- 
tablishing that  the  most  accurate  strictness  was  re* 
quired  in  shewing,  on  a  charge  of  forgery  founded 

upon  a  statute,  that  the  instrument  proved  to  have 

• 

(a)  Foster,  ,110.    East.  Fl.  (d)  S  East.  FL  Cro.  037.     1 

Cr*  806.  S.  C.  Lench  Cr.  Ca.  114.  S.  C. 

(6)  1  Leach  Cr .  Ca.  63.  East.  (e)  Leach  Cro.Ca.  624.  East. 

FI.  Cr.  041.  S.  C.  PI.  Cro.  938.  S.  C. 

(c)  2  Leach  Cro.  Ca.  640.  (/)  2  Leach  Cro.  Ca.  632, 

East.  Fl.  Cro.  088.  in  notu. 

been 
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bben  foi^ed^  must  have  been  precisely  the  same  isii. 
instrument  as  should  be  charged  to  have  been  ^j^'kino 
folded ;  that  it  must  appear  upon  the  face  of  it,  to 
be  such  an  instrument^  as  in.an  analogous  instance, 
it  would  not  be  sufficient  to  shew  that  a  ^  paper 
having  the  effect  and  operation  of  a  receipt,  had 
been  forged^  to  make  out  a  case  of  forgery  of  a 
receipt,  within  the  2nd  of  Geo.  11.  oh.  25, 
unless  there  were  proper  averments  in  the  indict^ 
ment  to  meet  the  evidence  in  the  particular  case, 
80  as  to  establish  the  charge  intended  to  lie  proved : 
and  he  cited,  for  the  sake  of  that  analogy,  the  case 
of  The  King  y^  Readings  (g)^  where  it  was  held 
that  the.  forged  acceptance  of  "  Rivg,*  not  pur- 
porting to  be  that  of  **  King*'  charged  in  the  in- 
dictment, would  not  support  the  charge. 

The  learned  Judge  (Richardson)^  overruled  that 
objection,  on  the  ground,  that  as  the  43d  of  Oeo^ 
III,  had  been  expressly  passed  to  protect  /o* 
reign  negociable  '  instruments  from  forgery  in  this 
country,  it  would  be  sufficient  to  support  an  in* 
dictment  under  that  statute,  to  prove  that  a  foreign 
negociable  instrument  had  been  forged  here,  by 
shewing  the  forged  instrument  to  be  such  an  in* 
strument  as  the  statute  contemplated,  in  whatever 
words  or  language  the  instrument  might  be  framed ; 
for  that  objections  founded  on  the  technical  for- 
mation of  such  well  known  instruments  as  were 
n^;otiab]y  used  in  England,  could  not  apply  to 
such  instruments  as  were  the  especial  subject  mat- 
ter of  the  consideration  of  the  legislature  in  passing 

(£)  East,  PI.  Gro.  861.    Leach  Cro.  Ca.  672.  S.  C. 

this 
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IMS,  thiii  statute  for  tbeir  proteetioB.  His  Lordship 
therefore  nked^  that  as  tbe  etidenee  had  irtiewQ 
that  this  was  such  an  instrument,  it  was  within 
the  act:  and  he  inUmated  an  opinion  that  theword 
^^  purportinf^/*  as  used  in  the  act,  with  referenoe 
to  the  object  and  subject  matter  of  it,  applied  not 
to  the  instrument  issued,  but  to  the  pei'son  issuing 
it,  and  to  the  intention  of  the  maker  in  repre- 
sbnting  its  paiport,  rather  tiiaa  to  the  meaning  of 
anjr  words  which  might  be  nsed  in  the  genukie 
instrument. 

Thecase  thereupon  was  left  to  the  jury,  who  con- 
victed the  Prisoner. 

When  the  convict  was  afterwards  brought  up  to 
receive  sentence — 

It  was  moved  that  judgment  should  be  arrested, 
on  the  ground  that  the  indictment  was  insuffici- 
ent for  want  of  certainty,  in  that  it  set  out  the 
fiilse  instrument  ia  a  foreign  language,  which  was 
not  translated  in  any  count  in  the  indictment;  and 
that  the  omission  at  translation  had  not  been  sup* 
plied  by  the  introduction  of  sufficient  averments  on 
the  record,  so  as  to  form  a  distinct  and  certain 
diarge  without  such  translation. 

In  support  of  that  objection  it  Ikras  urged,  that 
the  object  of  setting  out  the  instrument  on  the  re- 
cord, in  criminal  cases  of  libel  and  forgery,  is,  that 
the  Court  which  tries  the  ofienee  in  the  first  in^ 
stance,  and  a  Court  of  Error  iu:  the  next»  may 

judge 


Jttdfe  whether  the  iiutnimettt  be  withio  the  6Cop6  ittt. 
0f  the  lavr>  as  lappUcable  to  the  ofience,  and  sop-  . 
ports  the  chai^  otherwise ;  for  the  Couit  caiioot 
exercise  its  jadgmeot  io  that  respect  m  the  case  of 
ft  foreiga  iastrament  set  oat  in  its  original  lan^ 
gQage» .  not  translated  nor  explained  by  averments. 
The  case  of  Zenobio  v.  jistelt  (h)  was  referred  tp^ 
where  it  wa^  determined  that  an  indictment  set- 
ting out  a  tratislation  of  a  foreign  libel  witfaont  the 
original  was  insufficient ;  and  it  was  submitted  that 
the  converse  of  that  proposition,  as  grounded  on 
the  same  reason,  must  also  be  held.  The  cases  of 
The  King  v.  Lyon  {i\  LMyd^s  Case  (k)^  GUchrUfs 
Case  (/),  and  Readings  Case(i}i)  were  also  cited,  to 
shew  that  indictments  have  been  held  insufficient, 
because  the  purport  of  the  instruments,  as  stated 
in  the  indictments,  in  those  cases,  was  pot,  Iq  the 
opinion  of  the  Court,  warranted  by  the  tenor  of 
the  instruments  given  in  evidence.  It  was  urged, 
that  Prisoners  would  be  deprived  of  the  chance  of 
advantage  of  such  a  possible  error,  by  allowing 
the  instruments  to  be  set  out  pnly  in  the  foreigB 
language  in  which  they  should  be  couched*  Ad- 
verting to  the  statute  4  Oeo.  JI,  c.  26,  s.  1,  which 
required  all  legal  proceedings  to  be  in  the  English 
language ;  that  provision  was  relied  on  as  fortifying 
the  argument,  that  every  thing  material  must 
be  stated  or  explained  in  that  language. 

The  learned  Judge  (Richardson)  stated,  without 

{h)  6  TenD,  Rep.  163.  (k)  Leach.  608^  twiii  Oai. 

(t)  Leach.  &97.  East.  P.C.      (9  Leach.  657.  East.  P«C.  982. 
902.938.  (m)  Leach.  690.  EMt.P.C.96l. 

intimating 
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1822.      iDtimating  any  opinion  on  this  pointy  that  he 

.^i^^Knco    should  reserve  the  consideration  of  both  the  objec- 

Geu^TBiic.   tions,  for  the  opinion  of  his  brothers.     The  judg^ 

.   ment   being   thereupon    respited,    both    poiots 

were  accordingly  now  argaed  before  ten  *  of  the 

judges. 

Piatt,  in  support  of  the  objections^  contended, 
firsts  that  the  instrument  charged  in  the  indict- 
ment to  have  been  forged  by  the  Prisoner,  was  not, 
nor  did  it  purport  to  be,  nor  had  it  been,  or  shewn 
to  purport  to  be,  what  it  was  stated  on  the  record 
to  parport  to  be,  proved  to  be  any  one  of  the  instra- 
roents  enumerated  expressly  in  the  statute  on  which 
the  charge  was  founded.  He  urged,  that  to  par- 
port  to  be^  must  mean  to  express  by  words,  or  to 
imply  from  the  general  tenor  of  the  instrument, 
that  it  is  what  it  is  said  to  be.  This  instrument 
did  not  shew  by  any  means  of  indication  that  it 
was  even,  meant  to  be  a  bill  of  exchange,  or  promis- 
sory note,  or  undertaking,  or  order  for  the  pay- 
ment of  mdney^  All  the  counts  state,  that  the 
instrument  purported  to  be  one  or  the  other. 
What  is  meant  by  an  instrument  purporting  to 
have  any  given  effect,  has  been  determined  by 
various  cases,  The  King  v.  Reading  (n),  ^c.  (o). 
He  finally  insisted  generally  on  that  first  point, 

that 

f  ^bsentibus.  Barley,  J.  and  Wood,  B. 

(n)  2  Leach's  Crown  Law,  (o)  Fide  ante,  p.  M  $  the 
p.  608,  Ca.  500.  2  £a8t.  FI.  cases  there  cited.  There  were 
Or.  081.  &  C.  also  cited  Tke  King  v.  Reem, 
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that  the  instrument  in  evidence  did  not  in  poiol  of 
law,  as  ailedged  in  the  indictment,  jmrport  (consis- 
tently with  the  meanings  which  had  been  given  to 
that  term  by  the  Judges,  in  the  cases  cited,)  to  be, 
or.  to  have  theeffect,  of  any  one  of  the  instrnments 
specified  in  the  statute  :  and  that  in  point  of  fact 
it  had  not,  in  the  language  in  whic^  it  was  framed, 
any  such  effect. 

Upon  the  second  point  he  insisted,  that  for  want 
of  an  English  translation  of  the  foreign  language, 
in  which  the  instrument  was  worded^  the  indict- 
ment was  fatally  defective,  and  could  not  be  sup- 
ported ; — that  it  was  a  substantial  defect  in  res- 
pect of  an  indispensible  requisite,  without  which 
the  offence  charged,  and  the  nature  and  extent  of 
it,  could  not  be  before  the  Court  and  jury.  The 
tenor  might  have  been  sufficient,  if  stated  in  Eng- 
lish; but  here  there  is  no  translation,  nor  any  thing 
to  supply  the  deficiency,  so  as  to  make  the  charge 
intelligible  to  an  English  judge  and  jury. 

In  addition  to  the  authorities  already  men- 
tioned, a^  cited  in  support  of  the  motion  made  on 
the  trial,  the  counsel  now  referred  to  the  case  of 
The  King  v.  Mason  (/?),  where  an  indictment  for 
uttiering  a  forged  bill  of  exchange  was  held  to  be 
bad,  because  it  did  not  set  it  forth  in  words  and 
figures. 

Heevei,  2^  East.  P.  C.  984  ;  2  984.  S.  C.  3  2  East.  PI.  C.  075;  - 

I^each  Or.  C.  808  ;    and  the  Leach^  487  ;  and  The  Kin^  v. 

King  T.  Lockeit,  East.  P.  C.  Powell,  2  East.  P.  C.  970  >  I 

940 :  Leach  Cr.  Ca.  04.    The  Leach,  177. 
King  T.  Edsail,  2  Leach  Cr.  C.         (p)  2  East's  Pleas  of  the 

902,  vt  notii,  8  Ea«t.  PI.  C.  Crown,  076. 

V0L.X.  H  Law, 
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jLou)^  in  sopport  of  the  conviction,  insisted  that 
iteibNtf  the  instt^ument  which  was  the  subject  matter  of 
GoLDirrBifi,  the  offence,  of  which  the  prisoner  had  been  con-- 
victed^  was  in  substance  and  effect  as  charged  in 
the  indictment, — whatever  form  of  words  might 
be  used  in  framing  it^  and  expressing  its  purport, 
object,  and  intent,  which  in  all  such  instruments 
are  immaterial^ — a  promissory  note  for  the  payment 
of  money.  It  had  been  proved  at  the  trial,  that 
when  genuine^  the  samefdrm  of  instrument,  in  the 
same  words,  was  recognized  as  such  throughoat 
the  Prussian  dominions.  In  the  case  of  The  King 
V.  Shepherd  (9),  Rex  v.  Locket  (r),  WiUoughhy's 
Case  («),  Morris  v.  Lee  {t)y  it  was  held  that  the 
form  of  words  in  which  an  instrument,  for  pay- 
ment of  money,  recognized  as  negociable,  be 
framed,  do  not  give  it  effect,  or  invalidate  it : 
Bay  ley  on  Bills  (u).  It  would  not  (it  was  as- 
sumed) be  contended,  that  to  make  this  a  promis- 
sory note  within  the  statute,  it  must  be  in  the  terms 
and  form  of  an  English  promissory  note. 

He  adverted  very  particularly  to  the  language 
and  terms  of  the  instrument,  to  shew  that  in 
every  part,  it  purported  to  be  a  recognition  of  a 
right.  On  the  part  of  the  holder,  to  demand  pay^ 
ment  of  a  definite  sum  of  money,  (one  dollar)  from 
the  Prussian  Treasury,  and  a  promise  and  under- 
taking on  the  part  of  the  Prussian  Minister,  to 

(9)  2  East.  P.  C.  044.  Leach,  («)  Fast.  P.  C.  944. 

S66.  S.  C.  (0  Ld.  Rajm.  1386.  1  Str. 

(r)  East.  P.  C.  840.  Leach,  628.  S.  C.    8  Mod.  362.  S.  C. 

110.  S.  C.  («)  pp.  1,  3.  3d  edit. 

pay 
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pay  that  sum  at  the  Treasary  at  Konigsherg : .  all  1822. 
this  had  been  proved  on  the  trial ;  and  that  this  tueKimo 
species  of  instrument  was  in  common  currency^ 
and  received,  as  being  known  in  Prussia  to  be  an 
undertaking  for  the  payment  of  money,  and  that 
from  the  terms  which  appeared  on  either  face  of 
it.  He  insisted  that  the  purportof  everyinstrument 
was  what  it  professed  to  be  in  the  terms,  and  on  the 
face  of  it ;  and  distinguishing  the  case  of  The  King 
V.  Edsall  (u?),  the  case  of  The  King  v.  Jones^  and 
Reading's  and  Gilchrist s  Cases,  on  the  ground, 
that  the  instruments  did  not  in  fact  purport  on  the 
£Eice  of  them,  to  be  what  was  averred  to  be  the  pur- 
port of  them,— he  cited  the  authority  of  Heath 
and  Lawrence^  J^  J.,  and  Thomsony  B.,  in  the  case  of 
The  King  v.  Reeves  (a?),  where  those  judges  held, 
that  a  scrip  receipt  "  C  Olier/'  was  well  laid,  as 
purporting  to  be  signed  by  Christopher  Olier,  inas- 
iniicfa  as  the  indictment  was  not  on  the  face  of  it 
repQgnant  to  the  bill,  or  inconsistent  with  itself ; 
jtnd  the  fact  alledged  might  be  and  was  verified 
and  sufficiently  explained  by  evidence  to  be  left  to 
the  jury.  So  in  Elliott's  Case  (7/\  it  was  left  to 
the  jury  whether  the  word  *'  fifty**  meant  fifty 
pounds.  It  was  also  submitted,  that  the  authori^ 
iies  adverted  to  9n  the  part  of  the  Prisoner,  on 
the  construction  of  the  17th  of  Geo.  II,  ch.  22  (*), 
did'  not  apply  to  the  objection  now  made  to  this 
indictment. 

(w)  East.  P.  C.  984.  (z)  Mary  MUchelVi  ca8C,Thc 

{x)  East.  P.C.  084.  2  Leach  King  ▼.  WUliam$,  and  CUnk's 

933.  case^  ubi  supra, 
(y)  iLeach^  Cr.  Ca.  110. 

H  2  [The 
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leM.  [The  Court  interposed  in  this  part  of  the  argu- 

xIITkino  meat,  expressing  themselves  to  be  satisfied  that 
GoLTM-raiN.  ^^^  instrument  was  clearly  one  of  those  io  respcet 
.  of  which^  the  offence  of  forgery  being  committed,  it 
would  be  within  the  statute  upon  which  this  indict- 
ment proceeded.  It  was  therefore  intin^ated,  that 
the  argument  should  be  confined  to  the  objection 
that  no  translation  of  the  instrument  had  been  put 
upon  the  record.] 

That  there  should  be  a.  translation  of  the  instru- 
ment in  such  a  case  as  this  in  the  indictment,  it 
was  then  contended,  was  not  necessary,  upon  the  rea- 
son and  pi^nciple  of  the  thing.  As  to  the  necessity 
contended  for  of  a  translation  into  English^  in  order 
that  the  Couil  might  be  enabled  to  judge  whether, 
:uppn  the  face  of  it,  it  was.an  instrument  within  the 
provisions  of  the  statute  or  not:  or  that  it  must  be 
verbally  explained,  in  order  to  be  understood — it 
•was  answered  that  it  was  not  only  unnecessary  for 
that  purpose,  inasmuch  as  that  object  would  be 
(TOuch  better  and  more  effectually  attained  by  parol 
evidebce ;  but  in  a  case  of  this  sort,  a  tr(inslatioD 
would  not  give  any  more  information  to  an  English 
Court  than  the  original  document  furnished,  as  a 
literal  translation  would  be  to  them  as  unintelligible 
in  English  as  the  original  document  in.  the  foreign 
language ;  because  the  English  terms,  into  which 
the  words  would  be  rendered,  would  not  supply  the 
tenor  of  the  instrument,  as  understood  in  Prussia. 
Some  of  the  Words  used  may  also  be. incapable 
of  translation.  P^rts  of  this  document,  such  as 
the  figured  engravings  and  cyphers  which  appear 

on 
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OD  the  face  of  the  ticket/ are  incapable  of  transla*     ^ib22,  ^ 
tioQ,  aod  can  only  be  supplied  by  fan  similia,  or     tbs  Kimq 
by  evidence : — amongst  tiie  former  are  the  crown    oouiirnuB. 
aod  wreath,  and  lines;  and  the  letters,  ^F/W.  R/ 
are  of  the  latter  nature,    A  traoslation  also^  may 
not  only  be  defective^  but  might  convey  a  different^ 
or  folse,  or  contradictory  notion  of  the  nature  and 
effect,  or  purport  of  the  instrument^  and  rather  per* 
▼ert  and  mislead  than  assist  or  direct ;  whereas  all 
such  symbolical  devices  and  untranslatable  terms 
are  fiimiliar  to  the  eye  in  the  country  where  these 
notes  are  commonly  current  and  negotiable,  and 
convey  to  a  Prussian  subject  an  idea  and  con- 
sciouStaess  of  the  presence  of  money,  or  a  represen- 
tation of  Talue  which  he  only  may .  be  -able  to 
understand  or  to  explain.    As  an  instance  of  fbe 
mischief  of  a  translation^  the  case  was  put  of  a 
French  bill  of  exchange^  worded  precisely  as'  an 
EnglisKp\\[  should  be,  literally  translated.  By  the 
law  of  JFrance/ such  instruments  must  not  only  ex* 
press  on  the  face  of  them  that  value  has  been  re- 
ceived generally,  but  must  also  state  in  what  that 
value  consisted,  whether  in  money,  or '  goods  &c. 
The  Ciourts  in  this,  country  would  consider  it  td  be 
valid,  although, 'in  triith,  it  would  be  a  mere  nul- 
lity ;  and  thati^ might  be  supplied  in. answer  to  an 
action  upon  it,  by  evidence.    The  purport,  of  this 
instrument  also  can  only  be  gathei*ed  by  evidence 
of  its  nature  and  effect  in  the  country  where  it  is 
acknowledged,,  and  nothing  intelligible  can  be  col- 
lected from  the  useless  and  idle  formality  of  a  lite- 
ral translation.    In  this  case  the  charge  is  made 

complete  by  the  averments  put  on  the  record,  to 

bring 


/ 


102 


CASKS  IN  THE  SXCHEQUER^ 


1829.       bring  the  docament  within  the  statute.  The  nature 
tmKimq    of  the  instrument,  and  the  form  which  is  consider- 
ommtxiji.    ^  necessary  to  It  as  a  valid  order  or  undertaking 
for  the  payment  of  money,  is  proved  by  the  evi- 
dence ;  and  this  is  shewn  to  be  a/ac  simile^  fisUsely 
inade  here,  to  represent  a  valid  promissory  note  for 
payment  of  money,  aVailable  and  current  in  Prus^ 
sia,  where  it  was  intended  to  be  circulated,  on  the 
.authority  of  the  King.    A  translation  would  rather 
injure  than  assist  the  laying  the  charge,  by  render- 
ing It  more  imperfect ;  and  therefore  it  was  that  a 
translation  was  unnecessary,  and  at  least  useless,  if 
not  improper.     ' 

It  was  then  contended,  that  it  hud  been  deter* 
mined  to  be  unnecessary  by  the  authority  of  decided 
cases.  Distinguishing  the  case  of  Zenobio  v.  Axtell^ 
which  merely  established,  not  that  a  translation 
into  English f  of  a  libel  in  a  foreign  language,  was 
necessary;  but  tfaat^the  libel  must  be  set  forth  in 
the  original  language;  it  was  therefore  subnoatted 
to  be  an  authwity  in  favour  of  this  indictment;  be* 
cause  the* tenor  of  ttae  instrument  has  been. eet  out 
in  the  tongue  in  which  it  was  written ;  «nd  that  is 
to  avoid  the  evils  and  mischieft  of  a  translation,  as 
already  shewn . '  Libel,  too,  is  only  slander  red  uced 
into  writing  ;  and  the  authorities  collected  by  Mr. 
Serjt.  Wiltiamsj  in  his  note  to  Craft  v.  Boiie.  (a), 
that  translations  in)  libels  are  unnecessary*,  proceed 
on  the  principle  of  the  greater  safety  and  aacuraoy 


(<r)  1  Wms.  Saund.  348. 


I    « • 


of 
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of  such  a  course.   Two  anonymous  cases  from  J9b-       i02t. 
botrt  (&)y  and  Gibhs  v.  Jenkins  (c),  were  also  cited,     i^IIkino 
where  it  was  held,  that  a  declaration  in  an  action    qqjj^uxh 
for  words  spoken  in  fPelsh^  ^ust  i^  out  the  mean- 
ing in  English. 

Platt^  in  reply,  professed  to  limit  his  argument 
lo  the  verbal  part  of  the  instrument — such  parts  as 
might  have  been  translated,  or  were  'capable  of  a 
properconstruction  by  the  introduction  of  necessary 
averments  in  the  indictment.  He  distinguished  the 
cases  in  ffobart^  as  applying  only  to  native  dialects, 
or  languages  spoken  by  subjects  of,  and  living  in, 
this  country,  so  that  they  did  not  apply.  On  the 
whole,  he  submitted  that  this  indictment^  and  the 
conviction,  could  not  be  supported. 

Cfur  adv.  vuU. 

*  *  - 

Eight  of  the  ten  Judges  present  at  the  argument, 
were  of  opinion  that  the  indictment  was  bad,  not 
having  a  translation  of  the  instrument,  in  respect 
of  which  the  charge  was  made ;  and  as  the  prose* 
cutor  did  not  prefer  a  fresh  indictment,  the  pri* 
soner  was  discharged  at  the  last  Sittings  at  the  Ses*» 
sions  House  in  the  Old  Bailey. 

« 

(i)  HDb,  \9»,  109.  («)  ilob.  191.        . 
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1822.       ^^  parte  the  Defendant's  Bail,  in  a  Caose  of 
^2^^2^^  Rough  ^nd  another  v.  Boucher. 

OnanaDpiicm-  A  RULE  had  been  obtained  on  the  first  day  of 
ofBdSforeD-  this  Term,  calling  on  the  Plaintiff  in  this  casetcr 
timcfor ren-  shcw  causc  whjT  the  tiitie  for  surrendering  the  De- 
prii^dpli^n.  fendant  in  discharge  of  his  bail  in  this  action^  • 
wi^ty^oi,  should  not  be  enlarged  until  eight  days  after  the 
of  tiSS'nrt"^  expiration  of  the  time  for  which  he  was  imprisooed, 
i^dght°^^  pursuant  to  his>  sentence  by'  the  Court  of  Kirk's 
ISSL  oAh?^  5cwc* ;  or  why  an  exoneretur  should  not  be  enlenwi 
i^^J^""^  on  the  bail-piece^  and  that  in  the  mean  time  all 
iS^  ned*     farther  proceedings  against   the  bail  should  be 

(oiicy«ar),the  gfaycd. 

Covrtgrmntfjaa         "^         ^ 

rnlo  to  shew 

ctaue,  which  , 

theyafterwirds      The  application  was  founded  on    an  aflSdant 

made  abfloUite  '^'^  i         / 

widioatmto.    made  by  one  of  the  bail^  and  sworn  on  the  21st  of 

January  instant,  stating  that  he  and  another  per- 
son becanie  bail  for  the  Defendant^  who  had  been 
arrested  on  a  writ  of  qu/o  minus,  returnable  from 
£ff^er-day  last,  in  one  month  then  next  coAiingi 
at  the  suit  of  the  said  Phdntiffs^  for  a  debt  of  80/. ; 
— that  the  Defendant  had  been  since  that  titue  in- 
dicted with  others  for  a  riot  and  assault  upon  cer- 
tain excise  officers  in  Cheltenham,  and  at  the  last 
assizes  for  the  county  of  Gloucester  was  found 
guilty ; —  that  in  Michaelmas  Term  last  he  was 
brought  up  for  judgment  in  his  Majesty's  Court  of 
King's  Bench^  and  rieceived  a  sentence  of  one  year's 
imprisonment  in  the  Gaol  or  House  of  Correction  at 

Northleach, 
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Ncrtkleachi  in  the  coanty  6i  Gloucester ^  and  to  find 
sureties,  at  tbe  expiration  of  that  term,  for  liis  good 
behaviour ; — that  tbe  Defendant  was  then  in  cus- 
tody of  the  gaoler  or  keeper  of  tbe  said  gaol  at 
Northleach  aforesaid,  under  the  above  sentence. 
The  deponent  then  stated,  that  he  had  heard  and 
believed  it  to  be  true,  that  the  Plaintiffs  had  ob^ 
tained  filial  judgment  in  this  action  against  the 
Defendant,  and  bad  issued  a  capias  ad  satisfacien^ 
(him,  in  order  to  ground  proceedings  on  the  recog- 
nizance of  bail,  and  that  the  deponent  was  desirous 
of  sarrendering  tbe  Defendant  in  discharge  of  his 
bul  in  this  action ;  but  that  he  was  unable  to  do* 
so  by  reason  of  his  confinement  in  the  said  gaol  or 
prison,  under  the  sentence  aforesaid.  A  verified 
copy  of  the  Defendant's  commitment  in  pursuance 
of  bis  sentence,  and  a  certificate  of  the  Keeper  of 
the  Hoase  of  Correction  at  Narthleach^  were  sub- 
joined to  the  affidavit. 


18tt. 


BOUCET 

aodanotlMr- 
Boucher. 


Richardsy  A.,  who  made  the  motion,  cited  in 
support  of  it,  the  case  of  Hodgson  v.  Temple  (a). 

Joftes,  D.  F.y  now  shewed  causey  upon  an  affida- 
vit, stating  that  the  Defendant  had  brought  a  writ 
of  error  for  delay,  and  stating  the  dates  of  the  dif- 
ferent proceedings ;  from  which  he  contended  that 
the  bail  were  now  fixed,  and  could  not  ask  this  ex- 
traordinary indulgence  of  the  Court.  To  exonerate 
the  bail,  he  submitted,  was  quite  out  of  the  qaes- 
tioQ)  as  there  was  no  pretence  for  that  par.i'of  the 


(a)  S  Taunt.  609,    1  Maiih.  IM.- 


applicalionj 
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18M. 


ROUCK 

and  another 

BOVCHXB. 


application»  under  the  circumstances.  The  other 
alternative,  be  intimated,  if  it  should  be  graiited, 
would  in  effect  be  tantamount  to  a  coBiplele  ex- 
oneration. He  also  submitted,  that  in  the  Court 
QfJSiing'fi.  Bench,  the  course  was  not  to  enUirgethe 
tiw^  for.  the  Dander  of  the  bail,  but  to  bring  up  the 
Defendant  ihj  habec^  corpus^  to  be  rendered,  regu- 
larly in  discharge  of  bis  bail,  citing  Skarpev.Sbe^ 
riffib)^  and  Merrick  v.  Faucher{c)y  in. which  Iwt 
case  the  appUcation  in  ease  of  the  bail  was  refiiaed^ 
because  the  affidavit  up<^u  which  it  was  founded  did 
not  negative  the  foots  of  the  bail  having  effects  of 
the  Defebdaut  iu  their  hands,  and  that  thej  were 
not  indemnified.  He.  urged  therefore,  that  it  vas 
QQutrary  'to  the  practice  and  the  rules  laid  dots 
by  tJbe  Xllourt  of  Kin^s  Bench^  to  grant  the  present 
application^  and  that,. as. no  instance  bad  beea 
cited  as  a .  precedent  in  this  Court  for  soitraoge.a 
measure  as  was  now  sought,  this  Court  would  bold 
themselves  bound  by  the  practice  of  the  other 
Gourtsi. 


J  ;  *\ 


i     i. 


V  *  ».  « 


Richards,  about  to  support  the  rule,  was  stop- 
ped by  the  Court 


'  .s 


RioHAEDS,  liord  Chief  Baran.-^Whoever  ex- 
pects that  the  discretion  of  this  Court  will  be  ooQ« 
sidettdj under. the  control  of  what  is  said  to  be 
the  practice  of  any  other  Court  in  Westmmter 
HaU^  m  gcanting  or  refiwng  anj^-appUcation  which 
ia  wholly  diseretionaryt  will  find  themselves  moch 


W  1  Term.  Rq>,  9»9. 


(^i  9  Teinr.  Rep.  60. 
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imstakeD,  so  long  as  I  have  the  honour  of  a  seat 
here,  and  a  voice  in  such  matters. 

I  consider  the  application  in  the  present  instance^ 
addressed  as  it  is  to  the  discretion  of  the  Court,  as 
one  that  wetought  to  grain  t,  moreparticularly  as  there 
has  been  no  reason  offered  against  the  motion^  either 
as  matter  of  principle  or  convenience.  The  appK* 
cation  not  being  such  as  can  be  sbetvn  to  be  unrea- 
sooable,  the  opposing  party  is  driven  to  the  argu-i 
ment'^a^tbe  only  thing  that  can  be  fiaid  against 
oor  gvanting  a  reasonable  motiaii,  in  aid  oC  peraoos 
who  teqoireit  to  epise  them  of  a  difihmlty  which  has 
come  on  them  without  fault  on  their  part — that  iftis 
not  consistent  witb  the  practice  of  another  Court» 
tor  do'tfaat  which  isjidked  of  us^  and  against  which 
aothiiq^  else  can  be  urged*  And  why  is  it  not  the 
practice  of  the  Court  of  King*s  Bench  to  do  this,  in 
the  way  in  which  we  are  called  on  to  interfere  ? — 
Merety  becaiise  it  is  the  practice  of  that  Court  to 
do  the  same  thing  in  another  manner,  more  form- 
ally,  perhaps,  but  less  to  the  advantage  of  the 
Plaintiff  in  the  cause.  It  would,  no  doubt,  be  a 
desirable  thing  for  the  Plaintiff  to  fix  these  bail  with 
the  debt  and  costs ;  but  we  think  that  that  is  what 
he  ought  not  to  be  permitted  to  do,  and  to  prevent 
it  we  will  enlarge  the  time  for  making  the  render. 
We  will  therefore  make  the  first  part  of  this  rule 
absolute,  without  costs. 


1829. 


ROUCH 

uid  another 

tr. 
BOUOHtfiL 


Graham,  Baron. — I  concur  with  my  Lord  Chief 

Baron,  in  thinking  this  a  reasonable  application, 

and  that  it  ought  to  be  granted. 

Wood, 
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1822. 


RoncK 
and  anotlMr 

BOQCHBB* 
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WooD^  Baron. — I  think,  so  too.  There  can  be 
no  injury  done  to  the  Pldntiff.  The  qaestioa  is 
merely,  as  to  what  custody  the  Defendant  is  to  be 
in  for'  the  present. 


GakroW)  Baron. — ^Tbebail  propose  to  give  you 
all  you  want,  or  could  hainerr-the  custody  of  the 
Defendant  when  his  present  term  of  imprisonment 
shall  be  expired.  As  soon  as  the  prison  at  Norths 
leach  is  about  to  be  opened  for  the  egress,  of  this 
Defendant,  they  have  only  to  attend  at  the  door  to 
receive  their  principal,  and  hand  him  over  to  yon; 
It  is  an  application  which  really  ought,  not  to  be 
opposed.    . 

•  •  •  • 

Rule  absolute — ^for  eolArging 
the  time  for  rendering  the 

Defendant — .    . 

•  \ 

X 

[without  Costs].  .    .  . 
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Coram  ri€hari>6/.u>rp  chief  baron. 


T.  CooD  V.  M.  B,  Good,  and  Pollard  *.  JK'i?^* 

piebearing.] 


This  case  having  beeii  argued  a  second  tinae  be^  a  party  who, 

Itnying  lent  no* 

fore  the  Lord  Chief  Baron^  his  Lordship  now  gave  ney  to  enable » 

,    J  ^-  Vendee  of  pro* 

judgment  as  follows :  —  perty  mm,  to 

pay  the  Vendor 
\  part  of  the  eon* 

I  am  cert^nly  under  an  inveterate  mistake  if  I  th^jjl^bi^ 
am  wrong  now  ;  for  I  cannot,  after  all  that  I  have  toKtiL^g 
heard,  depart  from  the  opinion  which  I  had  form-  fo^^SS^^ 
led  before^  when  I  first  heard  this  cause,  and  I  ^nrityforre- 
then  gave  it  the  fullest  consideration.     I  have  CJ^*ntdJS^ 
since  re-considered  it  with  a)l  the  attention  I  am  J^'3rAe'"*>ST 

capable  of  giving  to  it.  and  knwWge 

r^  o         ^  oftheVendor, 

the  wliole  mat- 

mi  •  •  •  ^"^  being  reeit- 

The  question  in  this  case  is  wholly  between  ed  in  the  oHgi- 

^  ^  naldeed:-held, 

that  on  a 


cond  sale  by 
*  Aide  anie^  toL  9.  p.  644.  where  the  pleadings,  facts,  and  the  Vendee  to 

points  of  this  case  are  already  stated,  with  the  arguments  and  M^*fy  *|^~ 

authorities,  and  the  original  jndgment  of  the  Court.  oiiginal  Vendor 

'  /nr  ^j  badnotfldcha 

^OOa  lien  on  the  por- 
ehase  money, 
for  «liat  rematnt  doe  to  him,  as  would  defeat,  or  as  ahoold  be  preforred  to  tluK  of  the  mort- 
gagee. 

Oiwrr  f  how  far,  and  hi  what  cases,  taking  leearity  for  payment  of  purchase  money  is  a 
wafer  by  Vendor  of  his  Uen  on  the  purchase  money  upon  a  inbaequent  tale  by  the  Vendee. 


no 


18»« 


T.CooD 

M.  B.  CooD 
and 

POLLABO. 
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Cood  and  Pollard.  There  is  no  other  person  inte- 
rested in  it ;  and  if  I  were  not  sure  that  there  was 
no  objection  here  for  want  of  parties^  I  could  not 
goon. 

[His  Loixlship  then  stated  the  circumstances  of 
the  case.] 


Pollard  lent  his  money  to  be  applied  in  part  pay- 
ment of  the  purchase- money  agreed  to  be  paid  for 
the  property  by  the  vendee.  Other  parties  also 
executed  a  bond  for  securing  to  the  vendor  the 
remainder  by  installments. 

If  the  qneistion  in  this  case  had  been  between 
the  obligor  in  the  bond  given  to  Cood^  the  vendor, 
it  might  have  been  a  different  thing. 

The  Plaintiff  contends  that  be  ha^  a  right  to  be 
paid  what  remains  due  to  him  on  the  original  par- 
chase,  out  of  thepurchase-moneyon  the  second  sale; 
nr^ng,  that  the  money  is  the  produce  of  his  pro- 
perty, and  insisting  on  a  lien,  upon  the  authority 
of  the  case  of  Mackreth  v.  Symmons  (a). 

-The  question  in  this  case  is  in  truth,  not  whe* 
tber  the  Plaintiff  has  a  lien  on  the  purchase-money 
as  against  the  original  purchaser,  the  second  ven- 
dor, but  whether  be  has  a  Jien  on  it  as  agmnak 
Pollard.  That  question  depends  (in  my  view  of 
it)  altogether  on  the  deed  of  assignment,  and  the 
true  construction  and  effect  of  it.  That  the  vendor 


(a)  15  Ves.  320. 


of 
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of  ao  estate  bas^  generally  speakings  a  Hen  on  the       *^^^ 
purchase-money  to  be  paid  on  a  sale  by  the  vendee,      t,  cood 
for  what  he  has  not  receiyed  of  the  original  con-    m.  b.  cood 
sideration  stipalated  to  be  paid  to  him^  there  can     pollah^. 
be  nodonbt;  and  that  doctrine  is  certainly  fully 
settled  by  the  case  I  have  mentioned;  but  that 
authority  is  founded  on  facts  which  make  it  very 
distingQisbable  from  this  case.    The  facts  before 
the  Court  raise  these  two  questions: — firat^  whether 
the  lien  of  the  Defendant  as  a  mortgagee,  under 
the  particular  circumstances  of  this  case,  is  to  be 
defeated  by  that  of  the  original  vendor.    And,  se- 
condly,  whether  his  privity  with  that  mortgage, 
and  also  his  taking  collateral  security  from  the 
vendee  by  the  bond  of  other  persons,  do  not  amount 
to  a  waver  of  his  lien.     Upon  the  second  point, 
the  waver  by  taking  security,  there  is  this  material 
difference  in  the  facts  between  this  case,  and  those 
ui  Mackreth  v.  Symmons.    There  the  bond  was 
taken  by  the  original  seller  of  the  estate  from  the  * 
purchaser  alone :  here  he  took  a  bond  with  sureties. 
Now  I  know  (for  I  was  of  counsel  in  the  cwfie  of 
Mackreth  v.  Sj/mmons,  and  well  remember  the 
case)  that  the  Lord   Chancellor  had  very  great 
doubt  on  that  part  of  the  case,  and  that  he  con- 
sidered the'  question  of  waver  by  taking  security, 
<«e  of  considerable  diMculty.    Very'  long  ex^ri- 
ence  in  the  Court  of  Chancery  has  tlaught  me^the 
^oe  of-  the  Lord  Chancellor's  doubts  on  all  oc- 
caaons.    His  great  anxiety  on  every  subject  of 
difficulty  ut^s  him  to  give  each  case  the  fullest 
consideration.    I  know  also  that  it  was  his  inten- 
tioQ  to  have  required  the  assistance  of  Mr.  Baron 

Thomson 
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IBM.       Thi/msony^  but  the  question  upon  tbait  point  never 

tTcood      came  on  again— probably,  because  the  Chancellor 

M.Brcooi>    was  disposed  to  decide  the  other  point  in  that 

volilvD.     c^^  in  favour  of  the  viendor  ;  but  thai  question, 

certainly,  never  was  so  decided. 

[His  Lordship  stated  the  ternas  of  the  deed  of 
assignment.] 

«  ^ 

The  whole  transaction  was  matter  of  arrange- 
ment between  all  the  parties,  and  is  recited  in  the 
very  deed  which  Cood  himself  executed.  The 
effect  of  it  is,  that  Cood  gives  authority  to  Foster^ 
the  vendee,  to  mortgage  the  property  to  PoUardj 
and  the  other  person.  Now,  when  I  see  the  seller 
acting  in  such  a  way,  agreeing  to  the' transaction, 
and  empowering  the  vendee  to  do  this,  and  even, 
as  it  were,  directing  it,  or  at  least  assenting  to  it, 
can  I  say  that  he  has  still  such  a  lien  as  would  ope- 
rate to  defeat  his  own  acts  ?  These  circiimstanct^ 
differ  this  case  altogether  from  that  of  Mackreth 
V.  SymmonSy  and  render  it  totally  inapplicable  to 
the  present  question. 

I  have  given  this  case,  id  consequence  of  the 
hnporlance  which  has  been  attached  to  the  ques- 
tion, it  being  considered  to  be  governed  by  the 
doctrine  and  decisiion  in  the  authority  so  often  al- 
luded to,  oiMathreth  v.  Sj/mmon^,  the  fullest  con- 
sideration, and  all  the  attention  ^nd  care  that  I  am 
papable  of  bestov^ing ;  and  I  do  not  find  the  least 
reason  for  altering,  my.  foriner  opinion.  The  de- 
cree must  therefore  be  affirmed. . 

BUI  dismissed. 

RUMNBT 
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RuMNKT  t;.  Bealb  and  others.  1B23. 


[By  ori^nal  and  amended  Bill,  and  Bill  of  Rcr 

vivor. 


Tuetdayi 


9ihFArumym 

Martin  moved  that  Richard  Richards^  Esq.  The  Court 

^    filled  a  motion 

one  of  the  Masters  of  this  Court,  might  be  directed,  for  spedai  di- 

lectiOD  to  the 

in  his  certificate  of  the  taxation  of  the  several  par-  Blatter,  nqiuiw 
ties*  costs,  now  under  taxation  in  pursuance  of  the  duetin  his  tax- 
decree  made  on  the  hearing  of  the  said  first  men*  ootteofthe 
Uoned  cause,  dated  7th  November ,  1817,  to  de^  Solto^hichhe 
duct  the  amount  of  the  costs  of  the  said  Defendants  £e  i^fei^f 
which  should  be  tamed^  from  the  avnount  of  the  Jj^Si^SHhouid 
Pkintijff^s  costs  which  should  be  ta^ed.  .   SStiff\who 

had  become 
intolTent)  after 

It  appeared  that  the  suit  had  been  instituted  for  an  ^J^^^^Su^d 
account  of  tithes;  and  by  decree  Nov.  7, 1817,  it  acted  upon, 
was  referred  to  the  Deputy  Remembrancer  to  take  ,  But  they  re- 

^      *  fosed  the  appli- 

an  account  of  milk,  honey  and  wax,  Easter  offer-  eaUon,  without 
ings,  and  agistment,  and  the  value  of  the  tithe 
thereof.  The  Deputy  Remembrancer  was  to  tax 
the  PlaintifTs  costs  in  respect  of  the  several  matters 
which  were  the  subject  of  the  said  accounts,  and 
Defendants  were  to  pay  to  the  Plaintiff,  or  his 
Clerk  in  Court,  the  said  costs,  when  taxed ;  and  it 
was  further  ordered,  that  the  Plaintiff's  bill,  in  re- 
gard  to  all  other  matters,  should  be  dismissed  witrh 
costs,  to  be  taxed  for  the  Defendants,  and  that  the 
same,  when  taxed,  should  be  paid  by  Plaintiff  to 
D^ndants. 
VOL.  X.  I     .  The 


COftS. 


u# 


Bbale 

anilotherB. 


x AW9  fir  tHE  nccnEnyiHmi 

The  Plaintiff  afterwards  became  insolvent.  His 
assignees  filed  a  supplemental  bill  mjTrinHjf  Term 
1821  ;  and  the  Defendant  having  agreed  to  pay 
1 1  /.  for  the  value  of  the  fithes  of  which  an  account 
was  directed,  the  account  was  waved^^and  the  par- 
tics  proceeded  to  tax  their  costs. 

The  Plaintiff's  costs  amounted  to  above  300/., 
and  the  Defendants' (which  they  now  wanted  to 
$et  off.  agajni^t  the  Plaintiff ^s).  to  about  60/.  . 

AScfa/er  opposed  the  motion,  on  the  ground  that 
no  such  set-off  had  been  directed  by  the  decree, 
and  that  the  application  should  have  been  made 
before  the  decree  was  passed  and  acted  upon ;  and 
that  the  Defendants  came  too  late.  He  also  urged, 
that  it  would  be  a  great  hardship  on  the  Plaintiff^*s 
Solicitor^  who  had  advanced  the  iPlaihtiff's  costs. 

Per  Curiam, 

Motion  refused,  but  without  Costs.    ' 


rtMbHM^I** 


1822. 


Saturdajft 


GENERAL  ORDER 


lOMjF^y.  ^f^^^i^iQg  ^he  Apposals  of  the  Sheriffs  upoa  tb« 

Summons  of  the  Grew  Wax* 

■ 

Whereas  upon  apposals  of  sheriffs  for  the  se*- 

veral  counties,  cities,  and  towns  in  Engk^d^  Vfffi^ 

the 


mtAkir  tarn,  9  St,  9  oito.  »v.  tlS 

the  process  of  this  Court  issued  out  to  ttem  for  the  i822.. 
lerying  reoognl^aaces  forlSsHed  and  estreated  into 
this  Court,  as  weU  fttyttt  Ihe  assizes  as  from  the  se- 
Teral  and  respective  sessions  of  the  peace*  held  in 
and  for  sucb  cities,  Counties,  and  towns,  the  said 
Sherift  do  seldom  or  never  take  any  of  the  said 
debts  in  charge,  but  do  frequently  niAi/  the  same, 
tipon  pretence  that  they  cannot  levy  the  same,  by^ 
reason  of  the  insufficiency  of  the  persons,  both* 
principals  and  sureties,  therein  bound,  alleging 
that  many  of  them  cannot  be  found  as  they  are 
mentioned  in  the  recognitsahces,  and  that  others 
of  them  are  so  pooi'^nd  unable  that  they  are  main- 
tained by  the  parish,  or.  otherwise  utterly  incapa- 
citated to  answer  or  satisfy  their  said  recogni- 
asances,  or  any  just  compositions  to  be  made  there- 
upon, and  that  they  are  so  uncertainly  described 
it  t^  smd  recognizancies  that  no  levies  can  be  made 
tberMm  ;  whereby  the  process  of  this  Court  is  ren- 
dered ineffectual  for  recovering  the  forfeitures  and 
penalties  of  such  their  said  recognizances,  or  any  fit- 
ting or  just  compositions  or  satisfactions  fot  the 
same.  In  consequencewhereof  the  justice  of  the  na- 
tioil  for  tile  pUtiishment  of  criminals  and  offenders  is 
Very  ittnch  obstructed,  as  well  as  his  Majesty's  reve- 
niie.  It  is  nraRfiFORE  the  opinion  and  direction  of 
tfaU  Court,  that  the  several  Clerks  of  Assize  and' 
Jtisticeik  of  the  Peace  for  the  several  and  respective ' 
cir^ifite,  cities,  towtis,  iind  ttounties  within  the  king-  * 
dotti  of  Ef^nd,  d&  take  care  for  the  ftiture  that ' 


*  Since  Uxe  dd  of  Geo.. IV.  oh.  46,  this  order  is  not  applicable 
to  the  Quarter  Sessions^  or  to  Clerks  oJPthe  Peace. 

1 2  good 
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y 

idtt.  ^  good  and  sufficient  persons  to  answer  the  ends  o£ 
their  respective  recognizances  be  henceforth  had  and 
taken.  And  it  is  hereby  orderbd,  that  for  the  bet- 
ter and  more  effectual  observance  and  executioa 
ofthisorder,  all  and  every  Clerk  and  Clerks  of 
Assize  and  of  the  Peace^  and  Town  Clerks,  and 
their  respective  Deputy  or  Deputies,  within  the. 
kingdom  of  England^  do  carefully  observe  and 
perform  the  same  in  all  respects,  as  far  as  they  are 
or  may  be  concerned  therein,  and  do  give  immedi- 
ate and  effectual  notice  thereof  to  all  Justices  of 
the  Peace  and  other  persons  concerned  in  the 
taking  of  any  recognizances,  that  they  take  suf- 
ficient security  in  the  premises,  with  certain  de« 
scriplions  of  the  persons,  and  their  respective 
habitations  and  places  of  residence,  and  publish 
this  order  in  their  respective  assizes  and  sessions 
of  the  peace,  and  otherwise,  so  that  obedience  oaay 
be  given  thereunto.  And  the  Surveyor  General  of 
the  Green  Wax  of  this  Court  is  hereby  requir^ 
from  time  to  time,  as  occasion  shall  require,  to  see 
this  order  sent  out  with  the  process  of  this  Court 
which  issues  to  levy  forfeited  and  estreated  recog^ 
nizances ;  and  the  several  Sheriffs  to  whom  such 
process  is  or  shall  be  respectively  directed,  are 
hereby  enjoined  to  deliver  the  order,  or  a  true  copy 
thereof,  to  the  respective  Clerks  of  Assize,  Clerks 
of  the  Peace,  and  Town  Clerks,  for  their  respective 
circuits,  cities,  ;towii8,  and  counties^  or  their  re- 
spective  Deputies,  in  order  to  have  the  same  q^ 
served  as  hereinbefore  is  directed  and  required. 

£ND  OF  HILARY  TERM. 


I 


SITTINGS 


AFTER 

I 


HILARY  TERM, 


3  Gbo.  IV, 


GRAY'S  INN  HALL. 


1822. 

'  Newham  r.  May,    *  ^'— v— '   ' 

Moore,  moved  that  the  answer  which  had  been  An  wilJj^ 
i  filed  to  the  amendments  in  the  Plaintiff's  bill  in  Su"r?ir 

this  cause,  might  be  ordered  to  be  taken  off  the  .^te^^n^fin^' 
file,  as' being  a  mere  evasion,  and  not  an  answer.     theS^J^ 

bad  a]rea<]^  in 
effect  answered 

Many  material  amendments  had  been  made  in  mhitfiratan- 

"  Bwer,  ordered 

the  bill^  and  the  Defendant's  further  answer  con-  (pn  motion)  to 

,  *  be  taken  off  tbe 

sisted  wholly  in  the  denial  of  one  single  fact  file, 
stated  in  the  bill,  and  which  he  had  in  effect, 
"answered  in  his  fli-st  answer.  The  further  answer, 
wtnch  was'tbe  object  of  this  motion,  was  not  filed 
till  after  tbe  second  or  peremptory  order  for  time 
had  expired,  and  notice  had  been  given  of  a  mo- 
tion  for  an  attachment. 

I 

Under  these  circumstances  it  was  urged,  that 

the 


\ 
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the  Plaintiff  ought  not  to  be  pat  to  exoeptions,  bnt 
that  the  evasive  answer  should  be  taken  off  the  file ; 
and  the  cases  of  Tamkin  v.  Lethridge  (a),  Smith 
V.  Serle  {b\  were  ^ted,  to  «h^r  thfU;  such  an  order 
had  been  made  in  similar  cases^  upon  a  summary 
application  by  motion. 


fVdJtefield  opposed  tbe  motion. 

The  Lord  Chief  Baron  baring  taken  time  to 
consider  tbe  application,  now  made  the  order 
prayed. 

Ordered. 


(a)  9  Vc8.  178. 


(fi)  14Vefi.  415, 


18«, 


Qor-am  Uf^HAW^t  I^RO  chief  BilB0N« 


•    *    9  m 


•    • 


r 


PuUiEY,  Clerk^  v.  Hilton  and  others. 

22d  February, 

m^T^TDe-  An  issue  bad  been  directed  in  this,  suit  for  tiith^es^ 
Sm'S'laX'  ^hich  l»A  been  instituted  by  a  Vicar  ^^gain&t  Qfir 

which  a  suit  CI||IW» 

baud  been  insU« 
toted  agunst 

them  for  tithes,  set  ap  a  defence  of  title  to  the  tithes  in  their  landlord,  and  produced  in  eri- 
dcnce  on  Uie  hearing  of  the  cause  certain  deeds  belonging  to  tiidr  laaidlosdy  the  Ckmrl  mAe 
an  order,  on  an  application  by  petition,  that  the  Defendants  should  produce  such  deeds  on  ths 
trial  of  an  issue  granted,  or  that  they  should  upon  the  trial  admit  the  fiurt,  which  it  was  si' 
leged  the  deeds  wpvl^  estid)l]3b#  idthQugli  t|ie  deeds  belonged  to  their  landlord,  w|io  w«s  not 
a  party  to  the  suit. 


SITTINGS  AFTMI  MUiAXg  TMM ^  S  flEO.  IV. 


110 


auiptere  of  Land,  to  try  the  riglit  to  tbe  small 
titfc«6* 

Tbe  Flalnliff  now,  b^  pttitian,  prayed  the  Court 
thftt  either  tke  said  Defendaats  should  produce  or 
procure  the  production  of  certain  title  deeds^  pro-> 
duced  by  them  at  the  hearing  of  this  cause,  to  be 
produced  on  tbe  trial  of  the  issue^  or  that  they 
should  aduiit  upon  the  trial  that  their  forms  and 
lands  ivei*e  the  land  tbe  jointure  of  Dame  Rolt. 


The  petition  stated  the  nature  of  the  suit,  and 
tbe  result.  The  Defendants  had  by  their  answer 
set  up  a  title  to  the  tithes  in  their  landlord,  the 
Duke  of  Bedford.  Tbe  petition  also  stated^  that 
certain  deeds  (which  it  enumerated  and  described 
specifically)  had  b3en  produced  at  the  hearing  of 
the  cause^  to  shew  that  the  farms  and  buds  in  the 
occupaUoo  of  the  Defendants^  in  respect  of  which 
the  tithes  were  sought,  bad  been  settled  upon  Dame 
Roity  for  her  jointure,  which,  with  the  tithes  there- 
of, had  become  the  property  of  the  Duke  of  Bed-- 
ford ;-— that,  in  order  to  rebut  such  evidenee-,  the 
Petitioner  produced  the  proceedings  in  a  <muse, 
whereui  R.  Taylor^  the  owner  of  the  impr^H4ate 
rectory  of  Claphwn^  was  Plaiotifi',  and  the  said 
Dame  JRoA,  Defendant,  claiming  the  email  tithes 
of  dOO  acres  of  pasture  latidi  the  jointure  ^  the 
said  Dame  BMy  who,  by  her  answer^  alleged  that 
the  small  tithes  of  thosQ  lauds  did  not  beloag  to 
the  Rector,  but  to  the  Viear  of  the.^d  parish  ol^ 
Clapham ;  and  the  bill  was  dismissed. 

The 


IflO 
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PuLLjsr^ 

Clerk» 


The  petitioa  further  stated,  that  the 
believed  that  the  Defeodaats'  farms  and  lands  were 
the  same  land,  the  tithes  whereof  were'  in  dispute 
in  that  eause^  as  appeared  from  the  said  deeds  i-^ 
that  the  Petitioner  took  out  the  usual  warrant  for 
the  Defendants  to  produce^  and  leave  with  the 
Master,  all  exhibits,  books,  papers,  and  writings, 
belonging  to  or  in  anywise  relating  to  the  mattera 
in  question  in  this  cause,  in  their  custody,  posses- 
sion, or  power,  aqcording  to  the  decree  made  in 
the  cause,  under  the  authority  of  which  he  bad 
urged  before,  the  Master,  that  the  Defendants 
ought  to  be  ordered  to  produce  the  said  deeds ; 
but  the  Defendants'  SoKcitor  having  contended 
thafc^  as  the:  deeds  belonged  to  the  Duke  of  Bsd^ 
ford,  and,  were  not  in  the  custody,  power,  or  pes*, 
session  of  the  Defendants,  they  ought  not  to  be. 
ordered  to  produce  them,  the  Master  had  accord^, 
ingly  refused  to  make  any  such  order. 


The. petition  concluded  with  stating,  that  the 
Solicitor  of  the. Defendants  was  also  the  Solicitor 
of  the  Duke  of  Bedford^  at  whose,  expence  the  pre- 
sent suit  was  defended ;  and  that,  although  the 
Petitioner  had  served  the  Duke  of  Bedford  with  a 
subpoena  duces  tecum  to  appear  and  produce, the. 
deeds  upon  the  trial  of  the  issue,  yet,  having  been 
advis^  that  he  could  not  compel  such  appearance 
and  production^  and  that  it  was.  material  to  him, 
in  suppbit  of  his  case^  to  prove  the  fact  ^  therefore, 
the  Petitioner  prayed,  &;c. 


The 
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The  foots  stated  ia  the  petition  were  Teiified  by 
affidavit* . 


tiervis  and  Boteler  appeaved  for  the  Petitidner, 
hi  sa|>port  of  the  prayer  of  the  petition.  They  in- 
anted^  that  as  thedeeds  now  sought  to  be  produced 
had  been  given  ia  evfdence  at  the  hearing  of  the 
eause  on  the  part  of  the  Defendants^  they  ought  to 
produce  them  also  upon  the  trial;— that  there 
could  be  no  doubt  that  they  were  stilt  in  the  pos- 
session of  the  Duke  of  Bedford^  or  if  they  were  not, 
that  should  be  stated  bv  affidavit,  which  had  not 
been  done.' 
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FOLLEr, 

Cleric, 

BfLTOK 


Cnlleh,  opposing  the  application^  submitted,^ 
that  the  Duke  of  Bedfordy  not  being  a  party  to  this 
suit^  ought  not  to  be  called  On  to  produce  these 
deeds,  which  were  not  in  fact,  by  the  PlaintifTs 
own  shewing,  in  the  custody,  possession,  or  power 
of  the  Defendants,  and  therefoi-e  could  not  be  pro- 
duced by  them. 

Reply  was  dispensed  with. 

"RiCHAKOSj  Lord  Chief  Baron,  having  stated  the 
application  in  the  prayer  of  the  petition.— This  ap- 
plication, as  now  made,  may  be  granted  in,  the  al- 
ternative^ although  an  absolute  order  on  the  De-- 
fendantsto  produce,  or  procure  the  production,  of 
what  was  not  in  their  possession^  was  necessarily 
refused,,  because  a  party  ought  not  to  be  placed  in 
a  situation  to  be  imprisoned  for  life  for  not  dmng 
what .  it.  might  not  be  in  his  power  to  do.  .  That 

difficulty 


100»«      <}ySdsltyji  olmattd  by  the  terms  of  tbis  applica- 

^^^^^    tion,  and  I  have  no  hesitation  in  making  tlie.wdeiR; 

^^       prayed.     Ther6  can  be  no  doubt  that  the  real 

*J;^JJ^  questHMl  in  tWs  spit  is  b^w«^Q  th^e  PMQtiff  Aod 
tfyfi  Palpe  o/  Bf4fcrd  f  9«d  as  Mie  ^flSid^Yit  .«aac|^: 
IQ  support  of  this  petition  is  qot  pontradicted^  I. 
ma^  tak^  it  for  gmnfed  that  the  deeds  sought  to 
be  produced  fu^  in  the  possession  of  the  Pake.. 
Thqr^  w^er  read  here  <m  the  hearing  of  this  silit^ 
and  the  Couvt  mad^  aa  order  119cm  the  heariag,^ 

t^fif,  ^U  exhibits^  deedis,  boolcsy  &e»  in  the  custody, 

•  .  • 

"fidW468ip9j  pr  powiar-  oC  the  parties^  should  be  pro-: 
duced  and  left  with  the  Master.  Now,  their  hav*-; 
ing  been  read  here  on  the  part  of  the  Defendants, 
aflfords  rea^oA  to  thinks  that  the  production  of  the 
dw^^  is  m  the  powf  r  of  the*  parties,  though  tbey^ 
ittay  be  in  the  possession  of  the  Duke  oi  Bedford. 
Tbfi  poor??  adopted  by  the  Lord  Chancellor,  I 
HuQur,  i%f-^5Fhere  documents  aqd  other  evidence 
have  been  pn^uced  and  read  at  the  hearing  of  the 
cause  by  either  party,  which  he  afterwards  refuses 
to  produce  on  the  trial  in  evidence  for  the  opposite 
side — to  grant  a  new  trial  toties  quoties.  I  re- 
member in  a  case  of  an  issue  which  was  tried  be- 
foi^  m«  At  Lawaiter,  wftere  one  of  the  parties  re« 
fused  to  produce  a  piece  of  evidence  which  had 
been  used  befece  the  ChanceUor,  I  told  them  that 
the  canse^oenoe  of  refusing  to  bring  it  forward, 
would  certainly  bt  a  nevtrial.  It  was  then  pro-, 
ducedy  and  the  c^ust  pmceeded.  .  So  in  this  case, 
if  Ihoie  dfeeds' sbottld  not  be  produced  before  tha. 
J«ry  whan  calledflmr  at.tbe  tnal,  I  should  eertainly 
Qcder  a  newtrialiipoiithiltgromd;  beoaine  nothing 

is 
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18  rapr^  clear  thm  \\ni%  the  Jury  ought  to  have  be*  imol: 
fENre  tbf m  f^l  th^  evnk^^  which  induced  me  to 
gn^ii  th?  i|sn0 1  ptiid  I  woal4  order  a  new  trial  as 
often  af;  <|iemrtff«  Bbqald  oai  chuse  to  produce 
thetf4fe^,  whlchi  In  hopeety,  I  think  them  bound 
to  do. 

I  certainly  would  make  an  order.on  them  now 
to  {produce  the  deeds,  if  it  could  be  shewn  that  the 
Defendants  had  them  in  tbi^ir  possession.  As  it 
is,  I  will  give  an  order  for  their  production,  or  ths^t 
(hey  shall  admit  on  the  trial  that  the  farm  and- 
land  were  Che  subject-matter  of  the  jomtnre  in  the 
deeds  produced  in  the  old  suit.  The  petitioner 
may  therefore  take  the  order  in  that  way^  both  for 
the  production  of  the  deeds  on  the  trial  and  before 
the  Master. 


■^T- 


The  XdJtd  Cbi^f  Baron  afterwards  directed  that 
there  should  be  entered  io  tlii§  wwiate  book  (iii 
terms)  the  following 

OaoBR. 

That  the  Defendants  do  produce 
befoce  the  Master  on  or  before^ 
the  fymt  day  of  May  next,  mid 
at  the  trial  of  the  issue  directed 

-  *       •  • 

.    ■    nflajtiaB«d.:ip  tfajH  petitaoA;>  ok- 
t)Mi  they  admk  «p«n  the  tiM 

of 


124  CAfiBb  IN  THE  BXCHBQUBR^ 

1^12.  of  the    said    issue^  that  their 

farms  and  lands  are  the  land 

the  jointure  of  Dame  Rolt,  the 

^^^  tithes  whereof  were  in  dispute 

'  in  the  cause  of  T€n/hr  v.  Rolf. 


Garlick  v.  Ballingbh. 


1822. 


2Tth  February, 


When  the  De-  A  RULE,  bad  been  obtained  by  Cooke  in  the 
plied  to  the  last  Term^  calling  on  the  Plaintiff  to  shew-caase 
Retief  o7in.^  wby  a  writ  of  supersedeas  should  not  be  issued  out 
fo/hu  du-  ^^  of  this  Court,  directed  to  the  Sheriff  of  the  county 
fyfl^^^h^'  of  Gloucester^  commanding  him  to  discharge. out 
Sfhtol"*]?^"  .of  his  custody  the  Defendant,  who  had  been  arrest- 
Si!c^i!rt1^*  ed,  and  was  in  prison  there  at  the  suit  of  the  Plain- 
to^lSttr  *^ff*  ^^  *b^  ground  that  the  Plaintiff  had  not  de- 
d2S''**"hSi  l^v^^'^d  a  declaration  in  this  action  to  the  Defend- 
aitotheac-     ^ut.  Or  at  the  gaol,  bcforc  the  end  of  the  next 

tioo,  made  on  '  .      ° 

^emund  that  Tcrni  after  the  retura  of  the  process,  pursuant  to 
had  not  dciu     the  rulc  of  Court  *. 

rered  a  declar- 
ation to  the  Richards 

Defendant,  or 

at  the  gaoly 

within  two 

terma  after  the       *  Which  directs,  "  That  in  all  cases  where  a  prisoner  is  or 

c2'be»^"*'  shall  be  taken,  detained,  or  charged  in  custody,  by  mesne  pro- 
they  considered  cess  issuing  out  of  this  Court,  and  the  plaintiff  shall  not  cause  a 
*****  tM*^^"  f-  declaration 'agahist  such  prisoner  to  be  delivered  to  such  pri- 
forded  anffici-  sooer.  Or  to>the  gaoler  or  turnkey  of  Ae  gaol  or  prison  where 
th'  *^Ao«ld*'^  ®"^^  prisoner  Is  or  shaU  be  detained  or.charged  in  custody,  be- 
not  grant  the  fore  the  end  of  the  next  term  after  the  return  of  the  process, 
applkatbn.        ^y  virtue  whereof  sudi  prisoner  is  or  shall  be  taken,  detained, 

and  charged  in  custody  ;  and  cause  an 'affidavit  to  be  made  and 
filed  in  the  ^Office  of  Pleas  of  this  Cw^jri,  of  the  delivery  of  such 
declaration,  of  the  time  when  and  person  to  whom  the  same 

was 
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Mkhmtb  now  shewed  caase^  upon  ao  affidavit^      lasA. 
statiag  tbfiii  the  Defepdant  had  petitioaed  to  be.     ^T^;^ 
discbai^ged  aoder  the  laaolyeot  Pebtors^  Act,  ia-t    ^^ J^oBa* 
seizing  the  PlaiutiflTs  demand  in  his  Schedule  as  a 
debt  duetto  him;  when  the  Court  ordered  him  to; 
be  remanded,  and  to  remain  in  custody  on  account 
of  this  suit,  for  a  limited  period,  which  would  not; 
expire  before  October  next. 

He  therefore  submitted  that  the  Plaintiff  was 
not  compellable  to  proceed  further  after  that, 
whidh  would  only  be  putting  himself  to  an  useless 
expence,  and  subjecting  himself  perhaps,  under 
the  Insolvent  Act,  to  double  costs ;  because  the. 
Defendant,  although  not  in  fact  discharged,  might, 
plead  to  the  action  the  order  for  his  discharge. 

* 

Cooke,  in  support  of  the  rule,  relied  upon  the 
terras  of  the  rule  of  Court :  and  he  cited  the  case 
otNichoUs  V.  Neilson(a),  as  an  authority  in  point. 
He  submitted  that  the  order  of  the  Court,  for  con- 
tinuing the  Defendant's  imprisonment,  was  not 
peremptory,  but  only  conditi9naL 

Richards,  Chits/ Baron.— It  cannot  be  asserted 
that  this  Court    is  bound  implicitly  to  observe 

was  delivered,  by  the  first  day  of  the  next  term  after  the  delivery 
of.8iich,declanition>  the  prisoner  shall  be  dischaiged  out  of  cus- 
tody, by  virtue  of  a  svpertedeoi  ta  be  granted  by  this  Court,  or 
one  of  the  Barons  thereof,  upon  entering  an  appearance,  unless 
Mpan  noUce  given  to  the  plaintiffs  attorney,  or  clerk  in  court, 
good  cause  he  shewn  to  the  cwiirflry.'-— Edmund's  Pmetioe  of  the: 
Office  of  Piea^.  19  t\^e  Exchequer,  p^.  ISO. 

(tf)  6Ta«nt/4d8.   '2Marsh»«00,  S.  C, 

obedience 


« 

iMif  ob«dieMe  to  iM  own  rtiilM  of  pradtee,  fMiihd«)  on 
MdveniMce)  where  tli0;f  irou14  evidently  work 
manifesi  ifijoMioe.  In  thkl  oade  the  Defendatil  {» 
flow  in  cttstody,  ucKmly  at  tbe  wit  of  tbe  Plid&llff 
ki  Uw  aotion,  bob  ako  aiider  an  onder  of  a  Coat* 
of  ootnpeteot.  aathority^  in  rttpeet  of  a  uMtt» 
AriAng  oM  of  that  action^  and  wlioM  jurisdloUoa, 
as  applied  to  the  sobject^matter^  te  not  ififerlor  to 
ours*  That  order  is  equivalent  to  a  sentende* 
Which  order  U  the  Gaoler  to  obey^  if  we  should 
direct  a  ^persedens  P  Without  entering  into  the 
argument  whidi  has  been  pressed  bpon  us^  aA  a 
gfeneral  proposition  I  may  say,  that  under  the  eir^ 
cnmstances  of  thik  (;ase,  we  otigbt  not  to  grant  this 
application*  Primd/aciey  certainly,  the  Defendi< 
ant  »  entitled  to  be  discharged ;  but  when  we  are 
apprised  of  the  true  state  of  things,  it  is. plain  that 
what  id  a$ked  of  us  cannot  be  done,  witbioiit  de^ 
fealing  (if  our  writ  should  have  any  operation) 
the  order  pronounced  by  the  Insolvent  Deb tdr6* 
Court 

Graham,  Baron. — 1  am  of  opinion  that  it  is  im- 
possible for  .us  to  grant  this  application.  There  are 
several  insurmountable  difficulties.  The  order  we 
should  make  Would  be  nugatory,  or  it  would  clash 
with  the  judgment  of  another  Court,  over  whqse. 
proceedings  we  have  do  control  ^  It  Would  be  fiaU 
ting  the  kteper  of  the  gaol  at  Obmcester  in  a  very* 
a.wkward  predicament,,  obliging  him  to  elect  be- 
tween two  iDjOoimateot  orders^.  We  must  take 
notice  of  the  order  of  the  Ckmrt  for  the  Refief  of 
Insolvent  Dd>ton!.    Snrely.that  isnffieient  cause 

to 
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to  slieir  agAimli  tbe  orderf  now  tebed  dl  Vn^^  ^h^f  iim; 
tbe  Prisoner  shbuld  not  be  dischaifj^d.  ^  (^r  rtdJMt  q^|^^^ 
are  .not  so  inflexible  as  to  be  peramplbi^.  in  ntt 
cases,  even  if  in  the  present  instance  it  was  in 
fllricttiess  apnlicaMe.  In  this  case,  a  supersedeas 
wboM .  be  absolutely  nugatory,  becadse  the  otdet 
(tf  tbe  Court  for  the  Relief  of  Initolvent  Debtors  is 
in  the  nature  of  a  sentente,  to  be  eAtfured  by  the 
pttiy.  Tliere  is  no  doubt,  thereferejthart  We  ought 
to  reiase  th'e  application. ' 

Wood,  Baron.  I  am  entirely  of  the  same 
o^niotu  The  first  ground  taked  by  my  Ldrd 
Chief  Baron  is  quite  conclusive  dgatnst  this  appli^ 
cation.  .     > 

Our  rule  is  only  conditional,  ^^  unljes^  upon  no** 
tlce  g^ven  to  the  Plaio tiff's  Attorney,  o(*  Clerk  in 
Court,  good  cause  be  shewn  to, the'  coc^traryi'' 
Now  the  Prisoner  in  his  p^iti^n  to  Hae  Iv^olvent 
Debtors*  Couit,  must  have  put  the  Plaintiff's  de- 
mand against  faim„  in  his  schedule.  Wbat  ocQa> 
^OQ  If  as  there  then  for  deddriiftg  ot .  taking  any 
fjirther  proceeding  to  obtain  judgm^nt^  Where  the 
4ebtiras  axkpitted^  His  course  in  that  ease  vt^oujid 
be  to  come  in  with  the  Defendant's  other  cuBditors^i 
without  putting  himself  to  further  expence.  What 
eanbe  snd  to :  be  good  cauise  fbr  Aoi  {trbceeding;  to 
declare^  if  that  be  not  ? 


»  «  • 


We  should  be  acting  i;nj.ast,ty  towar46  th^  Pri- 

,  .  .   .  .  r 

soner's  other  creditors  if  we  were  to  discharge  him, 
so  as  to  enable  him  to  get  away,  leavisgnotbiiig  to 
pay  his  debts,  which  the  sentence  of  the  Insolvent 

Debtors' 
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189*2.       DebtOTB*  Court  may  yet  ciompel  him  to  compro-» 
"^li^^X^    mise.    I  am  clearly  of  opinion  that  we  onght  not 
BALLIHO.B.    io  grant  this  application. 

Garrow,  Baron.  When  Utis  application  was 
originally  made  before  roe>  I  referred  tlie  parties 
to  the  Court,  in  order  that  the  question,  which  I 
considered  an  important  one,  might  be  fully  dis- 
cussed, and  conclusively  determined.  I  am  glad 
that  it  has  been  discussed,  and  fully  concur  in  the 
result. 

In  this  case,  the  Defendant  made  his  election'to 
apply  to  the  Court  for  the  relief  of  Insolvent  Debt- 
ors, for  his  discharge ;  and  that  Court,  considering 
that  he  was  not  entitled  to  relief,  punished  him  for 
making  an  improper  application  to  them,  by  re- 
manding him  for  a  fixed  period.  He  then  thinks 
fit  to  come  back  to  us  and  ask  for  a  supersedeas, 
founded  upon  our  rule.  It  Would  be  quite  mon- 
strous  to  grant  the  application,  and  a  mockery  of 
the  proceedings  of  both  Codrts.  No  one  can  fail 
to  see,  that  there  is  in  the  circumstances  of  this 
dase  good  and  sufficient  cause  for  refusing  the  ap- 
plication, within  the  very  terms  of  the  rule  of  Court 
upon  which  it  is  founded. 


It  is  admitted,  that  if  the  Defendant  were  in 
tody  also  upon  a  charge  of  assault,  the  supersedeas^ 
would  be  nugatory.  This  appears  to  me  to  be 
very  much  the  same  case. 


Per  Curiam. 


Rule  discharged. 


SITTINGS  AFTER  HILARY.  TERM,  3  GEO.  IV.  129 


Coram  Richards,  lord  chief  baron.  ^8^2. 


Taunton  v.  Glyde  and  others. 

27M  February, 

SOTELER  now  applied  to  the  Court  hy  motion^  ruiDtiffina 
puirsaant  to  notice,  that  the  Plaintiff  having  prose-  tithesf  haying' 
cated   the  Drfendants  both  at  law  and  in  this  ^^n^atiaw 
Court  (in  equity)  for  one  and  the  same  matter,  bis  y^aeof^of 
Clerk  in  Court  might  be  ordered  within  six  days  dered^on  mo- 
to  make  his  election  in  which  Court  he  would  pro-  ^tMn^^s^^d^yi 
ceed ;  and  that  if  the  Plaintiff  should  elect  to  pro-  uJ^Stq^i. 
ceed  in  this  Court,  then  that  his  proceedings  at  ^e^aitio^ft 
law  might  be  stayed  by  injunction  of  this  Court,  i^^^ti, 
and  that  the  Plaintiff  might  be  ordered  to  pay  the  F?»^'  ?'  ^« 

^  »    "^  bill  to  be  dis- 

Gosts  of  such  proceeding  at  law  ;  and  that  if  the  ™"»«d  ^^, 

"^  °  costs,  and  the 

Pkun tiff  should  elect  to  proceed  at  law,  or  in  de-  costs  of  the 

motion. 

fault  of  election  by  the  time  aforesaid,  then  that 
the  Plaintiff's  bill  should  be  dismissed  out  of  this 
Court  against  the  Defendants,  with  costs  to  be 
taxed,  and  also  with  the  costs  of  this  application. 

The  affidavit  of  two  of  the  Defendants  stated 
that  the  object  of  the  Plaintiff  in  this  suit,  who  was 
lessee  of  the  rectory,  was  to  recover  from  the  De* 
fendants  the  value  of  the  tithes  of  the  corn  and 
grain  taken  by  them  upon  their  farms  since  the 
25th  March,  1817  ; — that  part  of  the;  said  farms 
and  lands  in  the  occupation  of  the  Deponents,  the 
value  of  the  tithes  whereof  was  sought  to  be  reco- 
vered by  the  Plaintiff's  bill,  were  certain  closes,  &c. 

VOL.  X.  K  (stating 
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1822. 


Taumton 

V. 

Gltde 
and  others. 


(stating  them  by  names  and  quantities  of  acres^) 
and  were  the  same  closes^  the  treble  value  of  the 
tithes  of  wheat  whereof  was  sought  to  be  recover- 
ed by  the  Plaintiff  in  the  action  at  law  lately  com-- 
menced  by  him  against  the  Deponents  in  this 
Court, — verifying  the  particulars  of  the  Plaintiff's 
demand  in  the  actions. 


Richards^  Chief  Baron.  The  terms  of  this  af^ 
plioation  are  certainly  not  inconsistent  with  justice, 
nor  witV  the  rulM  of  pr^qtice^  which  however  vw$ 
a  little  now  and  then.  I  sbaU  therefore  make  the 
order  according  to  the  notice  of  motion,  nnle^a  the 
Pontiff  make  an  affidavit  iq  denial  of  the  ftu^ta 
sworn  to  by  the  Defendant.  If  he  should  do  so,  the 
motiop  must  stand  over  tili  the  oext  term,  but  the 
Plaintiff  must  not  propel  at  kw  in  the  mean  time. 

Ordered. 


1822. 


27  th  Ftbmary, 


M'Callum  v.  Bealis  and  others. 


An  injunction 
ontil  answer, 
or  farther  or- 
der, haying 
been  obtained 


This  was  a  bin  for  discovery  and  account^  and 
for  an  injunction  to  restrain  the  Defendants  from, 
proceeding  at  law  in  an  action,  and  the  injunction^ 
swe^^MtT  l^ad  been  obtained  for  want  of  answer. 

party  riding 
abroad,  to  res- 

u^S!^       '*  ^'^  °°^  moved  by  Wakefield,  on  the  part  of 
cSSrt*.ifaied^  ^^^  Defendants,  that  the  injunction  gi-aqted  in  this 

motion  to  allow  ^n  ,.  ^^ 

the  Defendant  cau^c 

to  proceed  to  trial  before  the  Defendant  had  aniwei«d. 

The  Court  ordered  the  Defendant  to  pay  the  costs  of  opposing  the  motion. 
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cao^e  mi^ht  be  dissolved,  or  that  the  Defendabts 
mi^t  be  at  liberty  to  proceed  to  the  trial  <>f  the 
action  at  law  in  the  pleadings  mentioned,  on  an 
affld&vit  of  the  Defendant's  Attorney,  stating  that 
the  Defeodants  bad  been  constantly,  and  wire  still 
abroad;  and  that  he  believed  that  they  oould  lAake 
no  discovery  which  wonld  aid  the  Plaintiff. 

Hol^peU  Opposed  the  motion,  on  f  be  groAnd  tbait 
tha  Dd^nddnta  were  in  conteiBpt  for  want  of  ata^ 
swer,  and  therefore  not  in  a)  caiiditioB  to  Uake 
this  application  by  the  course  of  the  Conrt^  the  in- 
junction haVifUg  bei^n  granted  tflt  att^er,  6r  fdrther 
order  of  the  Court. 
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1023. 


II'Callum 

Bbalb 

.and  others. 


In  this  case,  he  anboiKt^  the  Plaintiff  could  not 
safely  suffer  the  trial  to  proceed  without  the  De^- 
feDdA«rs  answet-,  the  Plaintiff's  Attorney  baving 
sworn  to  his  belief  of  merits,  and  that  the  disco- 
very was  necessary  to  his  defence  at  law. 

The  Lord  Chief  ^ttron.— The  idjimction  has 
been  obtained  on  an  affidavit  which  we  are  now 
bound  to  consider  true,  and  we  cannot  so  &it  Intet- 
fere  i^ith  the  injunction,  as  to  afiow  the  l>efendants 
to  proceed  to  trial  till  they  have  answered.  They 
will  therefore  take  nothing  by  their  motion. 

Graham,  Baron.  We  cannot  cut  down  the  in*- 
junction  which  has  been  obtained  by  the  Plaintiff 
on  a  cfHsjectural  affidavit. 

Motion  refused. 


K -3 


The 
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1822. 


M'Callvm 

V. 

Beale 
mnd  others. 
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The  costs  of  opposing  the  motion  were  then 
asked.  ^ 

This  was  opposed,  on  the  ground  that  the  costs 
of  motions  in  matters  of  iDJanction  are  always  costs 
in  the  cause. 


Per  Curiam. — There  are  many  exceptions,  and 
where  the  application  is  clearly  without  foundation, 
the  costs  of  opposing  must  be  paid  by  the  party 
making  the  application. 

END  OF  THE  SITTINGS  AFTER  HILARY  TERM. 
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IN  VACATION, 


At  the  residence  of  the  Lard  Chief  Baron. 


Tucker  v.  Sanger  and  others. 

lOlA  AfrU. 

siMTSesz     The  Lord  Chief  Baron  being  attended  this  day 

Pf  •?»•  3d. ch.  by  the  Solicitor  and  Clerk  in  Court  for  the  Plain- 
is.  toe  Court        *' 

of  Exchequer      ||f£ 

far  certain  por- 

poeet  IS  conn- 

dered  open  aU 

the  ytBx  round 

M  a  Court  of 

Equity*. 


Upon  reading  the  certificate  of  the  supplemental 
bill  filed  by  the  PlaintiflT  in  this  cause,  and  an  affi- 
davit of  the  said  Plaintiff  sworn  this  day. 

Ordered 


TfaeZ^tf 
Chirf  Barim 
therefore  will 
take  motions 
for  special  in- 
junctions to 

stay  waste,  and  in  other  matters  which  press,  during  the  racatlon  (when  the  Court  are  not 
sittiog)  at  Ids  prifute  residence^  or  whiUt  on  circuit. 

*  yid»  ant€,  p.  15. 
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Ordered  an  Injunction  to  restrain 
the  Defendants  William  Tucker 
and  Richard  Coppinger  and 
wife,  from  cutting  timber,  and 
committing  other  waste  on  the 
estate  and  preniises  in  the  bill 
mentioned  ^. 

*  The  following  cases  of  the  same  nature  are  to  be  found  in 
the  Minute  Books. 

Galloway  v:  Applbton. 
Cooper  moved  for  an  injunction  to  stay  waste^  &c.  when 

The  JLori/  Chief  Baron  made  the  foUowing 

Order. 

Let  the  injunction  issue  according  to  the  prayer 
of  the  hill^  until  answer  or  further  order. 


1822. 


Tucker 

V. 

Sanobr 
and  othen. 


1821. 


Wbstminstbb. 

At  the  Revenue  Sittings. 

Coram  Richards^  LfOBD  Chirf  Baron. 


1822. 


Creswell  v.  Long. 

Stephen,  for  the  Plaintiff;  moved  for  an  injunction  to  stay 
waste. 

The  petition  of  Plaintiff  by  Joseph  Pitt,  Esq.  his  next  friend^ 
presented  this  day>  and  affidavit  of  the  said  /.  PUt  sworn  3d 
July  instant,  read. 

Ordered  the  Defendant  Richard.  Estcourt  and 
John  DeceraU,  their  workmen,  tenants,  and 
agents,  be  restrained  from  felling,  removing, 
or  conveying  from  off  the  estates  in  question 
in  this  cause  any  of  the  timber,  or  other  trees 
now  growing  or  being  thereon,  and  the  bark, 
loppings,  or  toppings  thereof,  until  the  further 
order  of  the  Court  to  the  contrary. 

Coram 


Thursdey^ 
JulyAtk. 
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ieia2. 


CQram  Ricbabos,  Lord  Chief  Baron. 
At  the  Assizes  at  Maidstone. 


Attgutt  12/A. 


WiL|.i^^9(  «.  Thompson. 

QN  *€  piotion  of  Mr.  Abraham  for  the  PlsintiflFin  Equity,  and 
Defendant  at  Law,  that  the  issue  directed  as  t^  the  township  of 
Mallerstang  may  be  taken  as  confessed  by  the  said  Plaintiff  in 
Equity^  the  Defendant  in  the  mw  i  and  that  all  further  pro* 
ceedings  on  tl^e  said  issue  may  be  stayed. 

Ordered.--rWtth<ialiif^ttdice  to  tbe  IMfeadant  in 

Equity  and  the  plaintiff  in  the  said  issue,  set- 
ting down  cause  for  further  directions  under 
'  ihedeffipee. 


1824. 


Coram  Ajuszanoer,  Lord  Chief  Baron. 


Weibtetday, 
I3th  October* 


RioBY  V,  Drakelet. 

On  reading  the  petition  of  the  Plaintiff, 

It  is  ordered  by  the  Lard  Chief  Baron,  that  an  injuncti^  do 
U»ajif^^  to  c^atriun:  t^e  Def^d^fK  from  collating  or  ]:Qcoveriog 
^Y  o]9lbst9p0I.E|g  4l?bt8  or  efect^  belonging  to  the.  late  co-part- 
nership between  the  Plaintiffand  Defendant,  or  from  iqter^- 
ifjig  Q^  m^dfdlipi;  tjtierewithi  or  Ivo^  qeiyn^  or  disposing  of  any 
jfffH  i>i  tl^JoUlt,  Q$ect9- 

[Affidavit  of  Plain^tiff  read  ia  support  of  the  petition.] 


REPORTS 


ov 


CASES 

ARGUED  AND  DETERMINE!^ 

IN  THB 

COURT  OF  EXCHEQUER, 

AND 

EXCHEQUER  CHAMBER. 


^MM*dta 
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In  the  matter  of  La€Y. 


1822. 

Thursday, 
25M  Ajpra. 

An  application  for  a  fiat  for  an  extent  in  aid  The  court  re- 
bavii^  been  made  to  Mn  Baron  Wood  in  tbiscase^  fiatforanextent 
and  refctsed  bjr  his  Lordship,  referring  the  party  to  tion  m^e  b^a 

.1      >«^         .  oommittee  of  a 

tfte  Court —  Innatic  agunst 

a  preceding 
committee  (on 

It  was  now  moved  by  Abraham,  on  tbe  behalf  of  S  Ae  cJow? 
Jonathan  Lacy  the  youngei*,  Committee  <Jf  the  es-  b^JTdeciiSJ^ 
tate  of  miliam  Lacy,  a  lunatic,  that  the  bond  S*^3Son*' 

pnfiAPfld   of  bankruptcy, 

eniierea  igg^ed  against 

him  so  long  as 
ten  yean  before  the  application. — The  reoiedy  of  the  party  i»  by  sdrt  fueUu.'^-'See  the  note  in 
the  noft  ptigu 
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1822.       entered  into  by  Jonathan  Lacy  the  elder^  the  late 
inthe^attcrof  Committee  of  the  lunatic,  and  his  sureties,  might 
^^^'       he  enrolled  in  this  Court* ^  and  that  a  writ  of  extent 
might  be  issued  thereon  against  his  real  estate. 

The  aJSidavit  on  which  the  application  was 
founded  stated  the  bond  to  the  Crown,  (the  com- 
mon bond)  which  was  dated  the  26th  March^  1776, 
and  the  condition  :  and  that  the  condition  had 
been  broken  by  the  Committee  having  rendered  no 
account; — that  in  October^  1803,  a  commission  of 
bankruptcy  issued  against .  the  Committee,  who 
was  duly  declared  a  bankrupt,  and  his  real  estates 
sold  in  September^  1804  ; — that  an  order  was  made 
by  the  Chancellor  on  the  6th  di  August  1806,  dis- 
charging the  Committee  from  the  custody  and 
care  of  the  lunatic  and  his  estate ; — that  on  the 
4th  of  August y  1817,  it  had  been  referred  by  the 
Chancellor  to  a  Master,  to  take  an  account  of  the 
produce  of  the  estate  of  the  lunatic,  which  had 
come  to  the  hands  of  the  Committee  from  the  date 
of  the  bond  to  the  time  of  his  becoming  bankrupt, 

*  An  insurmountable  objection  existed,  but  it  was  overlooked 
in  this  case^  to  the  application  for  sui  extent,  or  any  process  out 
of  this  Court  in  aid  of  the  party  applying,  even  though  it  had  been 
the  Crown.  <  It  is,  that  the  bond  was  not  lodged  and  filed  in  the 
King^s  Remembrancer's  Office  previous  to  the  application,  whi- 
ther by  the  coarse  of  the  practice  it  should  have  been  first  sent, 
and  by  a  formal  writ  of  mittimm,  in  order  to  give  the  Court  ju- 
risdiction. That  not  having  been  done,  the  whole  matter  has 
been  coram  non  Judice, 

This  proceeding,  and  the  nature  and  reason  of  it,  will  be 
found,  to  be  fully  explained  in  a  forthcoming  Treatise  on  the 
<  Court  of  Exchequer,  by  the  author  of  these  Reports,  which  is 
now  in  the  press,  and  will  be  very  shortly  published.— 5«e 
Chapter  "  On  Proceedings  upon  Bonds  to  the  Croum  in  the  office 
of  the  King's  Remembrancer/* 

and 
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Lact. 


and  that  it  was  certified  that  2160/.  \8s.  was  due       1822. 
from  the  Committee  to  the  estate  of  the  lunatic  in Al^^Itterof 
on  the  1st  of  October  180:i 

The  affidavit  then  stated,  that  such  balance  still 
remained  due  and  unpaid,  and  that  the  said  debt 
was  in  danger  of  being  lost  to  the  lunatic's  estate, 
unless  a  more  speedy  remedy  than  the  ordinary 
method  of  proceeding  should  be  had  to  recover  the 
same. 

To  obviate  the  objection  of  the  lapse  of  time,  it 
was  urged,  that  this  application  could  not  have 
been  made  before,  because  from  the  delay  which 
had  taken  place  in  the  rendering  and  investigating 
the  accounts,  and  the  time  occupied  therein,  the 
balance  due  from  the  bankrupt  was  not  asder* 
tained ;  but 

The  Court  refused  the  application,  for  that  they 
could  not  now  disturb  what  had  been  done  under 
a  commission  of  bankruptcy  issued  so  long  ago^ 
afifecting  purchases  for  valuable  consideration 
without  notice.  Another  difficulty  which  they 
suggested  was,  as  to  the  parties  against  whom  the 
writ  should  now  be  issued.  They  also  observed, 
that  this  mode  of  furnishing  the  Court  with  the 
circumstances  did  not  sufficiently  establish  the 
facts  to  warrant  the  proceeding  sought  to  be  re* 
sorted  to.  They  therefore  refused  the  application, 
saying,  that  the  only  proper  course  of  proceeding 
was  by  scire  facias. 

Refused. 

Stanley, 
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F)riday, 
26th  Aprii. 


Stanlev,  Bart.  v.  Wharton. 


In  an  action  A  RULE  having  been  made  absolute  for  a  new 
of^eUof '  .trial  in  ibis  cause,  it  caoie  on  again  at  the  last 
i9/sec^3.'^ '  Chester  AssizeSi  when  the  Jury  found  a  rerdict  for 
^^Cf^'    the  Plaintiff.    • 

aiding  and  as- 
sisting a  tenant 

Lnd^SS^inK  JoneSf  D.  F.J  now  moved  for  a  rule  to  shew 
^^^>^to     cause  why  the  verdict  should  not  be  set  aside  and 

mJtori^n^  Ae  ^  *^^^  *"^'  granted,  and  why  the  |adgmeiit  should 
acts  and  oilers  not  be  arfested,  on  the  foUowioi;  several  oMee- 

ofthetenantare  '  ^  ^ 

admissibieevid.  fioos  taken  to  the  record,  and  to  the  admisstbilily 

ence  of  his  own 

fraud,  and  of    and  sufllcieiicy  of  the  evidence  adduced  io  support 

knowledge  on  , 

the  part  of  the  of  the  Pbdntiff  *S  CHSe. 

Defendant,  if 
by  other  erid- 

proved  to  hare  The  I^cfendant  was  charged  with  knowingly  aid- 

tiie  facility  of  iog  atid  assistingjDe/omore,  a  tenant  of  the  Plaintiff, 

^^J!^  o/!^I  in  fraudulently  removing  his  goods  and  chattels 

u!m  ^oi^the  (three  cows),  in  oixler  to  prevent  the  landlord  from 

iSa*fr£S^  distraining  for  rent;  and  in  another  count,  with 

*^n  m'S^S^  wding  and  assisdng  in  the  fraudulent  concealment 

uSipulted?""  of  *l^n^>  contrary  to  the  statute  on  which  the  decla- 

f  ««»«.  ration  was  framed — ^the  11  Geo.  II.  ch,  19.  5.  3. 

It  IS  not  ne« 
cessary^tosup*  »Pq 

port  such  an 

action,  that  it  shonldbapcwwdlbi*  a  dlAivai  wa  in  progress,  or  sAiovC  to  be  p«l  in  esecu* 
tion,  or  eren  contemplated.  It  b  enough  if  the  rent  be  shewn  to  be  in  arrear,  and  that  tb« 
goods  hare  been  reiftoml  afttrwMds. 

The  remedy  givtttby  the<4tk  stttbo  of  thestatoCt,  oPapplyittg  to  two  magistrates  In  a  aimi- 
mary  way,  where  the.  amount  in  value  of  goods  remored  is  under  50/«  is  comulatiTea  and  the 
landlord  may  elect,  at  Us*  optioci,  whalever  cotfrse  may  bri  most  eonvenienC  to  lilm  n>  ad^pt ; 
and  therefore  the  Courts  of  Law  are  not  ousted  of  their  jurisdiction  by  thst  prorvdon. 

The  Court  relused  tn  grant  a  rule  to  arrest  judgment  on  that  last  objection,  and  they  re- 
fused to  gitmt  a  rule  ta  ihewetfose  why  a  new  trial  should  not  be  had  on  the  fonner  ob- 
jections. 
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To  prove  bis  case,  tbe  Plainttif  called  witnesses, 
who  9tated  that  the  rent  being  dne  to  tbe  landlord, 
by  order  of  the  tenant  cows  were  driven  off  eariy 
in  tbe  morning  of  the  2d  of  October^  a  few  days  be- 
fore the  Plaintiff  aent  to  distrain^  fixMa  the  tenant's 
farm  to  the  Defendant's^  who  was  his  son* in-law, 
and  had  been  at  hte  honse  the  preceding  Sunday 
— that  wheat  and  cheese  were  also  removed  to 
other  ptemism. 


1822. 

Stasxey, 
Bart. 

V. 
WHARTON. 


It  was  proved  that  young  Delamore^  the  tenant's 
son,  who  assisted  him  in  the  fainn^  said,  he  ex- 
pected the  bailiffs — that  the  cows,  which  had  been 
driven  ta  the  Defendant's  before  his  servants  were 
itp»  were  kept  tbore  by  him  for  aome  days>  in  his 
field,  after  having  been  at  first  put  into  tbe  cow- 
.bouae ;  aad  that  the  Defttndant  denied  any  know- 
lediie  q(  them,  when  asked  about  them  by  peracMiB 
enquiring  oo  behalf  oi  the  landlord ;  but  acknow^ 
kdged  hftvii^  them^  and  sbewed  them  U>  other 
persona^  pajetiicularly  to  a  buHchw,  who  called  to 
say  be  had  bought  one  of  tbe  cows^  whea  the  De- 
fendant mnif  she  was  in  a  field,,  whicb  be  dn- 
serjbed,  where  he  found  ber-~tbat  Ddaman  rer 
moved  the  cheese  and  some  household  furniture  to 
different  neighbours'  houses,  and  the  wheat  was 
also  carried  to  tbe  promises  of  other  peraons . 


HrH,  it  was  cibjactfld  ift  aj^rest  of  >adgme»t, 
tfaaltiie  actiJDiD  voakl  not  lie;  for  by  the  words  of 
the  4tb  secfciott  of  the  statnia  the  Plaintiff  abonid 
have  applied  to  two  Justices  of  the  P«ace  for  sum- 
mary prooeas  in  this,  case,  wheie  tbe  goods  (aa  ap- 
peared 
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Stanlst, 
Bart. 

V. 
WUARTOir, 


/ 


peai*ed  by  the  record)^  were  under  the  value  of 
50/.,  and  that  that  proTision  in  the  act  of  parlia- 
'  ment  bad  the  effect  of  confining  the  remedy  in  such 
cases  to  the  application  to  Magistrates,  and  had 
ousted  the  Courts  of  Law  of  jurisdiction ;  and  he 
cited  the  cases  of  Cotes,  qui  tam,  v.  Knight  (a), 
and  Fleming y  qui  tarn,  t;.  Bailey  (h). 

But  if  the  Court  should  be  of  opinion  [that  there 
was  not  sufficient  ground  for  arresting  the  judg- 
ment on  that  point,  he  submitted  that  there  ought 
to  be  a  new  trial  granted—  • 

1st.  Because  evidence  of  acts  and  orders  of  2>e- 
lamore^  the  tenant,  respecting  the  goods  removed 
both  to  the  Defendant's  house  and  other  places, 
was  received  on  the  trial,  which  was  objected  to 
and  ought  not  to  have  been  admitted  ;  and  proof 
of  other  things  to  other  places  should  not  have 
been  admitted  against  the  Defendant,  in  order  to 
fix  him  with  the  charge  of  fraudulently  assisting 
in  removing  and  concealing  the  cows ;  or  at  least 
it  ought  to  have  been  shewn  that  he  knew  and  was 
aware  of  those  acts  and  orders,  to  establish  his  par- 
ticipation. 


2dly.  There  was  no  privity  or  connection  shewn 
between  the  Tenant  and  the  Defendant;  and  agency 
for  the  purposes  of  fraud,  is  not  to  be  presumed, 
nor  is  any  man  responsible  for  the  criminal  acts  of 
his  agent.    The  act  by  which  a  man  is  to  be  fixed 


(a)  3  Tetm.  Rep.  44. 


(6)  6  East.  818. 


with 
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with  a  penalty  must  be  distinctly  and  clearly 
proved ;  and  here  there  must  be  some  co-operation 
sheivn,  because  the  charges  against  the  Defendant, 
in  conformity  with  the  terms  of  the  statute,  are^ 
that  he  was  aiding  and  assisting  in  the  removal  and 
concealment,  whereas  there  was  neither  any  proof 
of  the  aiding  and  assisting  in  the  removal,  nor  was 
there  any  concealment  on  the  part  of  the  Defend- 
ant in  evidence  at  all. 


1822. 

STANLETy 

Bart. 

v» 

Wharton. 


3dly.  Thjere  was  no  proof  of  any  distress  having 
been  commenced,  or  even  contemplated,  and  there 
must  be  a  distress  in  progress,  or  at  least  intended, 
otherwise  the  removal  is  not  within  the  mischief 
meant  to  be  reniedied  by  the  act. 


Richards^  Lord  Chief  Baron. — ^As  to  the  ob- 
jection said  to  arise  on  the  fece  of  the  record,  that 
the  Courts  of  IVestmmster  Hall  have  no  jurisdicr 
tion  in  this  case-^that  point  has  been  already  well 
considered,  on  the  occasion  of  the  former  applica- 
tion, when  the  Court,  after  having  attentively  exa- 
mined the  statutes,  dedded  that  there  was  nothing 
in  it ;  and  that  was  a  necessary  part  of  the  deter- 
mi  nation  of  the  Court  when  we  ordered  a  new 
trial.  I  am  still  of  the  same  opinion,  and  think 
there  is  no  weight  in  it.  The  landlord  may  take 
which  coarse  he  pleases,  or  may  consider  most 
convenient.  The  hardship  is  no  argument  against 
it ;  but  the  hardship  is  much  less  than  that  which 
the  quakers,  with  more  reason,  have  to  complain 
of,  in  being  sued  for  tithes,  as  they  often  are,  be- 
fore magistrates)  and  in  the  Courts  at  fVestminsier. 

At 
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At  one  time  a  bill  was  attempted  to  be  broogbt  in 
to  remedy  that  alleged  grievance,  but  it  did  not 
succeed.  Thei'e  is  no  ground  for  oar  arresting 
judgment  in  this  case  on  that  ground. 


/ 


As  to  the  admissibility  of  the  evidence 
I  was  of  opinion  before,  as  I  am  now,  that  there 
was  sufficient  evidence  to  obtain  for  the  Plainttffa 
verdict.  The  facts  charged  in  the  pleadings  ooold 
only  be  proved  before  the  Juiy  by  giving  evidence 
of  the  acts  of  Delamore^  and  from  those  acts  his 
intentions  were  to  be  inferred,  as  was  ftlso  the 
knowledge  of  those  intenttons  on  the  part  of  tbt 
Defendant.  To  shew  the  frAudalent  rentorail,  was 
all  that  could  be  done.  It  was  not  necessiary  %b 
prove  the  tenant  himself  taking  part  in  the  fraud. 
Then  the  other  evidence  connects  the*  Defendant 
with  the  fraud,  in  which  he  implicates  himself  by 
the  shttre  he  take9  in  contributing  to  its  suecess. 
Asr  to  his  actually  driving  the  cows  away,  or  eoih- 
eealing  them  when  they  arrived— that  was  all  mat- 
ter of  consideration  for  the  Jnry  on  .the  evidence 
before  them  ;  and  from  what  has  passed  ou  both 
occasions,  I  am  of  opinion  that  they  came  to  a 
right  conclusion. 

GiuHA&r,  Banm.— *The  argu  meats  which  have 
been  used  to«day,  and  on  the  former  motion,  dear- 
iy  shew  to  my  mind  the  propriety  of  our  decision; 
that  this  was  a  proper  suit  fe  be  carried  into  a 
Court  of  Law  rather  than  to  be  referred  lo  tlie 
summary  jurisdiction  of  the  Magistratesr ;  for  if 
this  be  a  queMiot!  of  drffleulty,  whieh  we  are  now 

called 
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called  upon  to  determioe^  what  can  be  a  greater  ;   idsa, 
proof  than  that  a  Court  of  I^aw  ought  to  detei-mine     stTjo^, 
it  with  the  aid  of  a  Jury,  and  not  the  Magistrates 
in  the  county,  without  any  assistailQe  ? 

The  proof  of  fraud,  I  thiak,  was  not  only  ad- 
missible, bqt  conclusive.  It  is  |ru^,  a  principal  is 
civilly  respoo^ble  only,  and  notfCriminaUy,  for  the 
act  of  his  agent.  But.  tl^s  is  not  a  question,  of 
agency,  but  of  aiding  and  assisting  in  the  coin<ni&* 
sioQ  of  a  fraud,  contrary  to  the  provisions  of  this 
particular  statute.  The  &cts  which  were.givoa  in 
evidence  appear  \p  me  to  have  been  the  only  means 
by  which  the  fraud  could  be  profed,  and  I  think 
%h^  prove  it  sufficiently  aatisfiMtory,  apd  pia]|Le.aul 
this  case  by  bringing  the  Defendant  vithin  tho 
statute.  Can  there  be  any  dpubt^  that»  in  an  afifoir 
of  this  sort^  where  a  tenant  calls  in  aid  his  son^H" 
law,  for  the  purpose  of  defrauding  his  IwdJefd^ 
the  evidence  which  was  reqeaved,  and  is  ol)jeQtie4 
tOy  was  admissible  ?  Being  admitted,  It  proves  the 
Plaialjff 'a  case ;  for  it  fixes  the  D^ndant  with  itu 
tiaia^  knowledge  of  all  t^at  wa&  going  o«,  and 
the  intention  and  object  of  lU  Better  evi^snce  to 
enable  a  jury  to  draw  a  proper  conclusion,  could 
not,  in  my  opinion,  have  been  laid  before  tbem»  It 
was  a  a»atter  altogether  for  them  to  form  their 
judj^Doent  on,  and  they  haye  done  so,  as  1  think, 
vao8t  properly* 

Oa  49^^  ppifit  no?w  pade,  that  it  should  hftve 
been  p^ved  that  a  distress  todi  been  m  inception, 
or  at  least  in  cQateinpla|poa>  I  cannot  see  why  tha« 

should 
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STANLBTy 

Bwrt. 
Wbakton. 


should  be  necessary.  It  seems  to  be  quite  suffi- 
cient if  the  landlord  at  the  time  of  the  fraudulent 
removal  of  goods^  be  entitled  to  distrain,  the  rent 
being  at  the  time  in  arrear.  To  have  begun  to 
distrain,  is  indeed  a  thing  almost  impossible  in 
these  cases  ;  for  the  goods  are^  I  presume^  usually 
removed  too  alertly  or  clandestinely  to  allow  the 
landlord  an  opportunity.  That  it  is  which  the  sta- 
tute meant  to  remedy ;  and  if  the  argument  we 
have  heard  to*day  were  correct^  the  operation  of 
the  act  would  be  in  most  instances  defective/  and 
its  provisions  rendered  altogether  nugatory. 


Wood,  Baro'ff: — I  am  of  the  same  opinion  en- 
tirely. As  to  the  point  on  which  the  application 
to  arrest  the  judgment  is  made,  I  am  of  opinion 
that  under  this  act  of  parliament,  the  landlord  is 
given  an  option,  where  the  value  of  the  goods  re- 
moved does  not  exceed  50/.,  whether  he  will  pro- 
ceed by  action  of  debt  in  either  of  the  Courts  of 
Record  at  fFestminster,  upon  the  thirid  section,  or 
by  summary  application  to  two  or  more  Justices  of 
the  Peace,  under  the  4th  section,  as  he  shall  think 
most  proper,  according  to  particular  circumstances  • 
of  his  case.  If  there  had  been  in  this  statute  any 
restrictive  words  or  provisions,  such  as  giving  the 
Justices  a  power  of  mitigation,  as  in  the  act  of  the 
35  Geo.  IIL  ch.  51.,  there  might  then  be  some 
ground  to  contend  that  it  was  intended  to  give  ex- 
clusive jurisdiction  to  the  Justices  only,  and  that 
therefore  the  Courts  of  Record  at  tVestminster 
were  ousted  of  jurisdiction  by  necessary  implica- 
tion.   But  in  point  of  fact  there  are  no  such 

words  ; 
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trords :  therefore  it  comes  to  the  ooromon  case  of 
an  act  of  parliament  providing  merely  that  it  shall 
and  may  be  lawful  for  the  landlord  to  adopt  that 
mode  of  proceeding,  if  he  should  think  fif^  clearly 
leaving  him  an  option  to  elect  eitl^ier :  and  there 
may  be  often  very  good,  reason  fpr  his  preferring 
one  to  the  other,  according  to  cif^opstancss,  as 
the  case  may  be.  It  is  absurd  to.  suppose  that 
that  section  was  introduced  for  the  benefit  of  <the 
fraudulent  tenant.  That  objection  therefore  fiftlls 
to  the  ground. 


1822. 


Stanley, 
Bart. 

WlURXOV. 


1  am  of  opinion  also,  that  the  evidence  which 
was  admitted  -in  this  case  was  properly  received. 
If  we  look  at  the  nature  of  the  piise,  we  shall  fi.na 
that  it  was  the  very  kind  of  evidence  most  likely  to  be 
obtaiDed,  if  the  charge  were  true;  and,  when  founds 
the.  most  likely  to  lead  the  Jury  to  t);ie  proper  coi^- 
elusion.  The  charge  to  be  proved  was.  a.cjtiarge;  of 
fraud,  by  a  scheme  which  was  to  be  practis^  as 
secretly  as  possible.  It  was  necessarily  to  be  ar- 
ranged privately  and  amongst  themselves^  Thp 
object  was,  to  withdraw  the  goods  from  the  reach 
and  eye  of  the  landlord.  Of  course,  in  an  action 
of  this  nature,  it  was  necessary  to  shew,  that  there 
existed  in  the  tenant*s  inind  a  fraudulent  design  and 
intention,  and  guo  animo  the  scheme  of  removal  was 
;{danned  and  effected :  in  short,  that  it  was  a  ff-audu- 
.lent  removal  for  the  purpose  of  cheating  the  land:- 
lordy  by  depriving  him  of  his  legal  remedy.  [Here 
his  Lordship  stated  the  circumstai^es  in  evidence 
attending  the  removal.]  Was  ^not  all  this  admisr 
sible  evidence  to  prove  the;  fraudulent  inlentlon  ? 
.  VOL.  X.  L  and 


146 


1821^ 


8TAXtBX» 

,  9«ft. 

WBftBTON. 


CASES  IN  THB  EXCHEQUER, 

and  does  it  not  completely  prove  it  ?  or  how  other- 
wise could  it  be  proved  ? 

For  what  purpose  were  these  different  removals 
made  ?  Could  they  have  been  practised  with  any 
other  object^  under  the  circumstances,  than  that 
of  fraud  ?  No  other  cause  was  assigned  for  these 
removals,  nor  were  they  attempted  to  be  explained. 
No  doubt,  no  good  or  satisfactory  reason  could  be 
given. 

Another  objection  is,  that  there  was  no  conceal- 
ment proved  to  affect  the  Defendant ;  but  what  is 
the  evidence  ?  It  appears  that  the  cows  were  for 
part  of  the  tijoae  in  the  open  fi^d,  as  it  is  called ; 
but  when  the  butcher  came  to  enquire  for  one  of 
them,  he  is  told  where  she  is,  and  he  finds  her 
there.  She  was,  therefore,  until  he  was  informed 
where  to  find  her,  completely  concealed,  quoad 
him,  without  doubt ;  nor  can  there  be  less  doubt 
that  she  was  also  concealed  from  the  agent  of  tht 
landlord. 


Then  it  was  contended,  that  there  ought  to  have 
been  some  proceeding  proved  to  have  been  taken 
towards  making  a  distress  for  the  rent  in  arrear, 
in  order  to  bring  this  removal  and  concealment 
within  the  statute :  at  least,  it  is  said,  that  it  should 
have  been  shewn  that  the  landlord  had  it  in  con* 
temptation  to  distrain.  Now,  I  will  suppose  that 
it  was  not,  at  the  time  of  the  removal  of  the  cattle, 
the  intention  of  the  landlord  to  distrain;  but  I 
think  the  removal,  under  these  circumstances, 

rent 
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rent  being  then  due,  and  the  tenant  unable  or 
unwilling  to  pay  it^  was  nevertheless  completely^ 
within  the  statute,  a  fraudulent  conveying  away  of 
goods  add  chattels  ftcm  off  the  premises^  to  pre- 
sent the  landlord  from  distraining  for  arrears  of 
rent  reserved ;  and  if  so,  that  objection  also  foils 
to  the  ground. 
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SSAlTLSTy. 

Biurt.    . 
Wharton. 


Gabsow^  Baron,  expressed  his  entire  concur- 
rence. 


Per  Curiam, 


Rale  refiised. 


,  • 


Knibbs  v.  Hopcraft. 


1822. 


F\rUay, 


It  bad  been  ordered  (on  the  motion  of  Manning)  it  u  no  objec- 

that  the  Plaintiff  should  shew  cause  why  the  inqui-  Tice  of  notice 

sition  which  had  been  taken  in  this  cause,  and  the  w^t^t^, 

'  subsequent  proceedings^  should  not  be  set  aside,  L  Drf^^SJ^$ 
with  costs,  for  irregularity,  and  why  he  should  not 


pay  the  costs  of  the  application . 


coHN^t  daring 
his  tempomry 
abBence  from 
liome :  nor  that 
^   snch  notice  bad 

The  motion  was  founded  on  an  objection,  con-;  ^l^e  ordn^ 
ceived  to  the  service  of  notice  of  the  writ  of  inqui-  ^  Sfj^fait, 

_.     norhadbeoi 
^9^  serredonbia 
Attorney  or 
Clerk  in  Court 
in  the  caoie,  nor  any  notice  giTcn  to  cither  of  thefi,  of  such  entry« 

Notice  ifegt€iiHng  writ  of  inquiry  does  not  reqiart  the  signature  of  a  Cleric  in  Court* 

h2 
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1B22:       ry,  became  it  had  been  left  at  the  Defendanfs 
^^1^9  ■     f^otis'e  in  the  country^ 


HorcKArT  • 


•  Id  the  affidavit  made  by  the  Ddbndatit  in  ^up^ 
{>ort  of  the  application^  he  deposed,  that  on  the  3d 
of  March  last,  be  received  iVom  his 'servant,  re^ 
siding  at  his  farm  in  Crowton  {Northamptonshire^ 
the  notice  (dated  the  28th  of  February)^  inclosed 
in  a  letter  td  him  htlSnton,  apprising"  him  that  the 
writ  of  inquiry  was  intended  to  be  executed  at  Ox^ 
ford  (forty-two  miles  from  Hinton)  on  the  8th  of 
March  *: — that  he  forwarded  it  immediately  to  his 
Solicitor  in  London,  bnt  in  consequence  of  its  hav- 
ing been  served  at  Crowton,  he  was  unable  to  get 
advised  in  time  to  attend  the  inquiry ; — ^that  bis 
Solicitor  had  previously  informed  him  that  such 
notice  would  be  served  on  him  the  Solicitor,  and 
that  the  Deponent  need  not  feel  anions  about  it; 
and  that  he  was  prevented  by  the  irregularity  from 
opposing  the  inquiry.  The  Defendant  also  swore, 
that  the  whole  of  the  Plaintiflrs  demand  was  not  a 
just  one.  . 

The  Defendant's  Solicitor  swore^  that  he  received 
the  notice  from  the  Defendant  on  the  5th  of  March, 
and  that  no  notice  of  executing  the  writ  of  inquiry 
had  been  served  on  him  or  his  Clerk  in  Court,  and 
that  no  such  notice  had  1)een  entered  in  the  order 
book  in  the  office  of  the  Exchequer  of  Pleas* 


*  The  writ  was  senred  in  London  -,  the  notice  of  declaration 
in  CuMtan^ 


Id 
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m 

In  opposition  to  tte  rale  which  had  been  obtained      }^^\ 
by  the  Defendant,  an  alB&davit  was  filed^  made  by      khiubs 
'the  PlaintiflTs  attorney,  wherein  H  was  sworn,  that    hopciuft. 
for  the  last  twelve  years,  Crawton  was  thepefend* 
axkVn  most  usaal  residenoeand  placeof  abode,  where 
he  carries  on  the  basiness  of  land-agent  and  sur- 
yeyor,  and  occupies  a  considerable  farm/     The 
affidavit  also  set  forth  a  letter,  dated  j4pril  the  0th, 
.  received  by  Deponent  from  the  Defendant,  request- 
ing time  till  May  to  pay  the  amount  of  the  Plain- 
tiff's demand,  and  requiring  the  Deponent  to  ad- 
dress to  Crowton,  if  necessary;  and  it  detailed 
other  correspondences  and  conversations,  to  the 
sameeflbct. 

* 

Cross  shewed  cause.^^It  being  understood  that 
the  Defendant,  in  support  of  his  motion,  meant 
to  rely  on  the  irregularity  in  service  of  the  notice 
-of  the  execution  of  the  writ  of  inquiry,  founded  on 
the  objection  of  non-compliance  with  the  rule  of 
CTourt  of  Hit.  Term,  39th  Geo.  III.#  the  discussion 
wus  confined  to  that  objection.  It  was  insisted, 
that  the  p^urtice,  as  stated  in  Manning  (a)  on  this 
point,  that  the  notice  of  inquiry,  where  the  Defen- 
dant has  appeared,  must  be  entered  in  the  book  of 


*  Tbat  all  notices  of  trial  and  of  the  execution  of  torits  of  tn- 
qmnf  U>  be  given  by  the  Aitornept,  or  Side  Clerks  of  the  Office  of 
Pleas  in  this  Courts  in  causes  instituted  there,  shall  be  entered  in 
the  book  of  Orders  kept  in  such  office,  and  a  written  notice  of  all 
such  entries  shall  be  left  at  the  seat  in  the  sdd  office  of  the  At- 
torney or  Clerk  in  Gonrt  concerned  for  the  Defendant,  or  at  his 
cbaoibers  or  place  of  i^sidence. 

(a)  Maik.  Fract.  of  Exch.  of  Fle^s^  voL  1.  p.  203i 

orders, 
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i82t.  ordiers,  was  not  correct,  and  that  the  rule  {HiL  T. 
^IIJ^  39  Geo.  IIL)  to  which  he  refers,  does  not  warrant 
HopcftAFT.  ^^^  unqualified  and*  general  dictum.  The  object 
of  the  rule  was  not  to  make  a  regulation  that  all 
notices  of  executing  writs  of  inquiry  should^  in  all 
cases,  be  entered  in  the  book  of  orders  and  served 
on  the  Clerk  in  Courts  but  that  where  the  Attor- 
ney or  Clerk  in  Court  of  the  Plmntiff  should 
serve  the  Defendant's  Attorney  or  Clerk  in  Court, 
and  not  the  Defendant  himself  with  such  notice — 
in  that  case  the  formalities  of  the  rule  were  re- 
quired to  be  observed.  By  a  former  rule,  made  in 
mi.  T.  in  the  5th  year  of  Oeo.  III.  it  is  ordered, 
that  in  case  of  judgment  being  signed  against  the 
Defendant,  for  not  pleading  within  the  time  speci- 
fied in  the  notice  to  plead  on  the  declaration  filed 
de  bene  esse  at  the  I'eturn  of  process,  where  no  im- 
parlance' have  been  granted,  the  Plaintiff  may  give  ' 
notice  of  executing  a  writ  of  inquiry,  either  by  de^ 
livering  a  notice  in  writing  to  such  Defendant,  his 
Attorney,  or  Clerk  in  Court,  or  by  leaving  the 
same  at  his  last  or  most  usual  place  of  a&M2e,-~dis- 
tinctly  recognising  the  propriety  of  the  service  in 
the  present  instance. 

He  also  objected,  that  it  had  not  been  shewn  in 
this  case  that  the  Defendant  had  appeared,  or  had 
a  Clerk  in  Coutt.  He  submitted,  therefore,  that 
this  rule  should  be  discharged  with  costs. 

Manning,  in  support  of  the  rule,  relied  on  the 
words  of  the  order,  and  insisted  that  the  formalities 
required  to  be  observed  by  the  order  of  Court 

could 
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could  not  be  dispensed  witb,  and  that  the  notice,       isss. 
not  having  been  entered  in  the  book  of  wders,      i^Sm 
nor  any  notice  of  such  entry  left  with  the  Attorney    ho^graft. 
or  Clerk  in  C!onrt^  was  insufficient,  and  the  Defen* 
dant  was  not  bound  to  attend  to  it.  This  notice  (he 
stated)  was  in  another  respect  informal ;  for  it  was 
not  dgned  by  the  Attorney  or  Clerk  in  Court  in  the 
cause,  but  by  the  Solicitor  in  the  country ;  which 
was  also  an  omission  that  amouqted  to  an  irregu- 
larity, affecting  it  with  want  of  authenticity. 

* 

As  to  the  objection  that  it  ought  to  have  been 
shewn  that  the  Defendant  had  appeared  by  a 
Clerk  in  Court,  he  submitted,  that  could  not  be 
necessary, '  as  it  might  be  seen  by  inspecting  the 
Appearance  Book. 

The  Court  enquired  of  the  Master  what  had 
been  the  course  of  practice ;  and  he  reported  that 
it  was  not  necessary  that  the  notice  of  executing  a 
writ  of  inquiry  should  be  signed  by  a  Clerk  in 
Courts  and  that  it  was  not  necessary  that  it  should 
be  served  on  the  Defendant's  Attorney  or  Clerk  in 
Court ;  but  it  was  sufficient  if  left  at  the  last  or 
most  usual  place  of  abode  of  the  Defendant. 

The  Court  determined  that  the  objections  were 
unfounded,  And 

Discharged  the  Rule,  with  Costs. 


GODBfiR 
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•         « 


f    I 


1822. 
MayX7th, 


GoDBBR  i;.  Laurib, 


The  Court  win  Mrs.  Z)tfyAm  and  Mrs.  Claj/ton,  were  pecuniary 
thewji^to"  legatees,  and  also  residuary  legatees  of  James 
fS^wo!  ff^hittle,  for  the  administration  of  whose  personal 
STci^^^nT  ^s^*^  *^^8  8^^  ^^^  instituted.  By  a  decretal  or- 
ttoflrofrfuod  ^^^^  niade  on  hearing  the  cause,  for  further  direc- 
in  Court,  the     tions,  on  the  2nd  of  May.  1822,  it  was  ordered, 

amount  of  her  '  •7*  » 

share  of  which  that  the  uiaster^s  general  report,  in  which,  amotfgst 
ascertaiiied  othcr  thiugs,  he  Stated,  that  276/.  35.  9d.  was  dae 
the  Master's     to  Mrs.  Doykm^  in  respect  of  hei"  pecuniary  lega- 

cy ;  and  that  681/.  15jr.  ^d.  was  due  to  Mrs.  Clay- 
anypLitofthe  tofiy  lu  rcspcct  of  her  pccuuiat-y  Icgacy,  (but  the 
feme  <^Tert  it  Tcport  did  uot  asccrtaiu  the  amount  of  their  shares 
tlSLS,"Sduthe  of  the  residue  of  the  testator's  estate,)  should  be 
"  S^r^hl^  confirmed  ;  and  that  one  or  more  commission  or 
repSJtedtob^-  commissions,  should  be  issued  under  the  seal 
long  to  her.      of  the  Court,  directed  to   proper  commissioners, 

for  the  purpose  of  examining  Mrs.  Daykin,  and 
Mrs.  Clayton  respectively,  separate  and  apart  from 
their  husbands,  as  to  whom  they  would  have  the 
several  sums  of  money  reported  due  to  them,  res- 
pectively, for  principal  and  interest,  in  I'espect  of 
their  several  legacies,  and  also  their  respective 
shares  and  proportions  of  and  in  the  residue  of 
the  said  testator's  estate,  transferred  and  paid ;  and 
that  upon  the  return  of  the  said  commission,  such 
further  order  should  be  made  as  should  be  just. 

A  commission  having  accordingly  issued,  the 

commissioners 


1 
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commisBioners  certified  that  they  had  examined  Mrs.  ^  i^^^- 
Daykhfi  apait  from  her  husband,  and  that  she  deelar* 
ed  she  was  desirous  that  the  said  sum  of  276/.  3j.  9d.j 
and  also  her  share  of  the  residue  of  the  testator*^ 
estate/  should  paid  to  two  persons  named  in  the 
certificate ;  and  that  they  had  also  examined  Mrs. 
Clayton,  and  that  she  declared  that  she  was  de- 
rirous  that  500/.,  part  of  the  681/.  15«.  4i/.,  be- 
fore mentioned,  should  be  paid  to  two  persons 
named  in  the  certificate;  and  that  181/.  19^.  4</*, 
residue  of  the  681/;  15«.  Ad,,  and  also  her  share  of 
the  residue  of  the  testator's  estate,  should  be  trans- 
ferred and  paid  to  her  husband. 

A  petition  (w4iicb  was  not  opposed)  was  after- 
wards presented  by  Mr.  and  Mrs.  Daykin,  and  Mr. 
and  Mrs.  Clay  ton,  praying  that  the  Accountant^ 
General  might  be  ordered  to  pay,  not  only  the  sums 
specified  in  the  examinations,  but  also  the  shares  of 
Mrs.  Dayhn  and  Mrs.  Clayton,  in  the  residue  of 
the  testator's  estate,  to  the  persons  to  whom  they 
were  desired  to  be  paid  upon  the  examinations. 

• 

But  the  Lord  Chi^  Baron  refused  to  make  the 
order,  observing,  that  the  decretal  order  had  been 
improperly  drawn  up,  because  the  Court  could  not 
take  the  examination  of  a  married  woman,  as  to  the 
disposal  of  a  fund  which  was  not  ascertained  (a), 
as  was  the  case  here,  with  regard  to  the  residue : 
and  on  its  being  suggested  by  the  coiiAsel  for  the 

(a)  See  ace.  Edmondi  v.  Towmhend,  1  Anst.  03 ;  and  Sper- 
ling T.  R^hfort,  8  Ves.  180. 

petitioners^ 
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1822. 


petitioners,  that  the  objection  did  not  apply  to  the 
sums  reported  due  on  account  of  the  pecuniary 
l^gacies^  and  that  payment  of  those  sums  might  be 
ordered^  his  Liordship  said,  that  if  the  amount 
of  the  residue  had  been  made  known  to  the  mar- 
ried women  before  their  examinations,  they  might 
possibly  have  made  a  dififerent  disposal  of  the  pe- 
cuniary legacies,  and  he  directed  the  petition  to 
stand  over,  that  the  shares  of  the  reddue  might  be 
ascertained,  and  that  afterwards  the  married  wo- 
men might  be  examined  again. 


1822. 


SaJhxrday^ 
nth  May. 


Bennett  v.  Isaac,  Esq. 

This  was  an  action  of  debt,  brought  against  the 

Sheriff 


ThePlatntifriD 

an  actioii  of    » 

debt  against  a 

Sheriff  for  an 

escape  of  a  Debtor  of  the  Plaintiff,  in  execution  under  a  cqnuiratfMfii/aclfiNAmiy  alleged  in  his 

declaration^  (AfScAoeAiMu  term»  2  Geo.  4,)  issued  on  a  judgment  by  de£iult,  that  he  (the  Plaintiff) 

thentoforcy  to  wit»  in  HUmy  term  in  tiie  2d  year  of  the  reign  of  the  now  Kingy  refx>vered  jodf- 

ment  against  the  Debtor  in  an  action  of  assumpsit,  as'  by  the  record  and  proceedings  thereof 

now  existing,  &c.  more  fiilly  and  at  large  appears.  SemhUp  that  allegation  of  a  judgment  reoo- 

▼ered  in  Hikaj  term,  2  Geo.  4.  is  proved  by  a  record  of  a  Judgment  recorered  in  HUary  term  1 

and  2  Geo,  4. 

To  proTe  that  averment,  the  record  of  the  cause  and  judgment  was  put  in,  whereby  it  ap- 
peared that  the  Judgment  was  recovered  in  Hikay  tenn,  u  the  Ist  and  2d  years  |of  Geo,  4. 
The  marginal  note  to  the  Roll  stated  that  the  Judgnient  was  signed  Ihe  26th  Mmvkl  1821. 

It  was  objected  on  the  trial,  and  on  a  motion  to  set  aside  the  verdict  fonnd  for  the  Plaintiff, 
that  there  was  a  material  variance  between  the  aUeoation  in  the  declarstion  and  the  record 

Iiroduced  in  evidence :  and  that  the  variance  was  fam,  as  the  proof  had  ftlled  lo  support  the  al- 
egation,  which,  as  it  concluded  with  a  pnmi  ptttei per  reeardum^  was  matter  of  cfaaa^pfiimi  aad 
therefore  ought  to  have  been  proved  ad  AlerMm.«— Etetermined  not  to  be  a  material  variance  even 
if  it  were  a  variance  in  foety  and  not  merely  an  imperfeot  intelligible  reference  to  the  record. 

Where  the  action  is  not  founded  on  the  record  referred  to,  it  is  suffidient  if  the  descriptioa 
of  it,  used  for  the  puipose  of  reference  to  It  alone,  describe  it  intelligibly  enough  for  that  end ; 
for  if  it  be  referred  to  as  a  matter  Of  foct,  a^  not  eifcentially  as  the  basis  of  tM  action  by  al- 
legations in  the  doclaratioo,  the^  are  not  matter  of  substance,  and  sucli  a  variance  between  the 
descrq)tion  of  it  and  the  allegation,  as  does  not  leave  any  doubt  as  to  the  identity  of  the  record 
referred  to,  is  not  material,  although  concluding  with  a  pratii  patei pet  tecordttm^  for  those  words 
do  not  make  certainty  of  description  in  the  allegation  moteriid,  where  without  them  it  would  be 
immaterial. 

The  Court  will  notice  l^al  fictions,  to  avoid  their  working  injustice  by  affording  ground  for 
objections  merely  technical*  and  having  no  other,  or  real  foundation. 


liAACy  Esq. 
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Sheriff  of  Worcestershire^  for  an  escape,  in  suffer-       \&^i, 
iog  a  Defendant,  who  had  been  taken  in  execution     ^^^^^^ 
by  the  Sheriff  under  final  process  at  the  suit  of  the 
Plaintiff,  to  be  at  large  after  he  had  been  arretted, 
to  recover  from  the  Sheriff  the  amount  for  which 
the  execution  had  been  issued. 

On  the  trial  of  the  cause  at  the  last  assizes  for 
the  county  of  Worcester,  the  Plaintiff  had  a  ver- 
dict; but  the  learned  Judge  who  tried  the  cause 
gave  the  Defendant  leave  to  move  that  a  nonsuit 
might  be  entered,  on  the  objection  to  the  declara* 
tlon. 


Term,  Campbell  obtained  a  rule,  requiring 
the  Plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered  ;  insisting 
that  there  was  a  &tal  variance  between  the  alle- 
gation on  the  record  and  the  proof,  the  declara- 
tion stating  that  the  Plaintiff  heretofore,  to  wit^  in 
ERlary  Term,  in  the  second  year  of  the  reign  of 
our  Sovereign  Liord  the  now  King,  before  the 
Barons  &c.  recovered  against  one  John  Mee  judg. 
ment  in  an  action  qf  assumpsit,  &c.  &c.  as  by  the 
i:ecord  and  proceedings  thei*eof,  now  existing  in 
his  s^d  Majesty's  Exchequer  at  Westminster, 
more  fully  and  at  large  appears  * ;  whereas  it  ap- 
peared by  the  msi  prius  record,  when  produced, 
that  the  judgment  was  of  Hilary  Term,  in  the  1st 
and  2d  of  Geo.  IV.    It  was  submitted,  that  the 

*  There  waa  also  a  ^cond  count  in  the  declaration^  contain- 
ing a  similar  allegation. 

early 
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.1822.  early  part  of  t  be  Term  was  in  fact  the  Ist  of  Geo.  IV., 
^^^r  ^^^  ^^^^  tb^  judgment  which  had  been,  recorded 
Isaac,' £iq.  Bgaiost  Afee,  was  in  trath  a  judgment  of  the  first 
year  of  the  present  King's  reign,  and  therefore,  as 
.the  allegation  concluded  with  a  prout  patetper  re- 
cordumy  it  was  fatal;  because  it  was  thereby  made 
matter  of  description,  and  not  of  mere  allegation. 

The  following  cases  were  referred  to^  on  moving 
for  the  rule**  Rastall  v.  Straton.  (a).  Green  v. 
Bennett  (b),  and  Pope  v.  Foster  (c) ;  and  the  case 
of  Parcel  v.  Macsaamara  {d)  was  .distinguished  from 
the  present  by  the  omission  in  the  declaration  in 
that  case  of  any  reference  to  the  record,  by  the 
usual  conclusion,  prout  patet,  &c. ,  The  case  of 
Phillips  y.  Shaw  (e)  was  also  adverted  to,  where  It 
was  reported  that  the  Court  of  King's  Bench  re- 
.  fused  a  rule  to  shew  cause  why  a  nonsuit  sfaould 
not  be  entered,  on  the  objection  of  there  being  a 
variance  between  the  record  and  the  statement  in 
the  declaration  (with  a  prout  patet)  that  judgment 
had  been  recovered  in  Michaelmas  Terip,  58  Qeo. 
III.,  whereas  it  was  inHilan/Term  in  the  same  year. 
It  was  stated,  ^bat  the  Court  did  not  proceed  on  the 
ground  of  thje  variance  in  that  case  not  being  fatal, 
l^ut  for  another  reason^  which  does  not  appear  in 
the  report ;  for  there  being  in  fact  another  count 
in  the  declaration  in  that  case^  having  the  same  al- 
legation, with  an  omission  of  the  conclusion,  jn^out 


(a)  1  H.  BL  49.  (d)  0  faat,  157. 

(6)  1  Term  Rep.  056.  (e)  4- Barn.  &  Aid.  435. 

(c)  4  Term  Rep.  590. 

patetf 
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patei^  the  Court  held,  that  as  there  was  a  sufficient       ig^i. 
count  under  which  the  verdict  might  be  supported      ^wnm 
on  the  evidence,  they  would  not  cdnsider  the  ver-    isa^c'e^, 
diet  to  have  been  taken  on  a  count  which  was  at 
variance  with  the  proof  *• 

J 

Mr..  Baron  Garrow  having  reported, 

Jervis  and  Russel  how  shewed  cause.  They 
submitted  that  there  was  in  fact  no  variance  in 
this  case  ;-^that  if  there  was,  it  was  not  a  variance 
in  description,  and  therefore  not  noiatemi ; — iEtnd 
that,  in  all  events, '  the  margii!ial  side  note  io  the 
record  ^,  Which  stated  the  true  day  eta.  which  the 
judgment  had  been  actually  signed,  in  {pursuance 
of  the  provision  of  tbe  Statute  of  I*¥aild8  in  that  re- 
spect, had' obviated  any  supposed  6bjection  on  the 
ground  of  variance^ 


•  •  »■ 


Fhrsty  the  Term  was  in  fact  partly  \Mthin  the 
Snd  year  of  Geo.  IV.,  and  this  declaration,  filed  in 
the  2nd  Geo.  IV.,  states,  that  heretofocie  (to  wit) 
in  the  3nd  year  of  Geo.  IV.  &c.  &c.,  and  therefore 
the  verbal  inaccuracy  of  the  allegation,  wherieih  it 
was  called  the  1st  and  2nd  year  of  the  reign  in  the 
reicoird)  was  not  a  misdescription  of  the  record,  and 
the  allegatidn  itself  was  consistent  with  the  fact, 
and  was  at  the  utnkobt  only  an  impferfect  refer, 
ence. 

Secondly. — This  statement  in  the   dedaration 

*  This  error  was  admitted  as  stated. 

t  The  note  was  jadgment  signed  26th  of  March,  1S21. 

was 
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182*2.  was  not  material,  as  it  was  merely  matter  of  allega- 
BsNNSTT  tioD,  in  support  of  which  distinct  and  positive  proof 
Isaac*' £«i.  ^^  ^^^  absolotcly  nccessary;  and  it  would  be 
sufficient  to  shew  that  the  judgment  wad  recovered 
at  any  time  prior  to  the  Defendant  being  in  cos- 
tody  under  the  curias  ad  satisfaciendum^  and  strict 
proof  of  the  precise  time  was  not  required.  The 
precise  time  of  the  recovery  of  the  judgment  was 
not  in  any  respect  material  to  the  merits  of  this 
action  on  dther  side ;  and  therefore  the  allegation 
was  matter  of  substance  rather  than  of  description, 
and  did  not,  if  it  were  shewn  to  be  substantially 
true,  require  literal  proof  in  this  respect  They 
submitted,  the  present  was  quite  distinguishable 
from  all  those  which  had  been  cited^  in  each  of 
which  there  had  been  a  broad  palpable  variance, 
'  and  were  decided  on  the  plea  of  ntU  tiel  record ; 
and  it  was  material  that  the  allegation  should  be 
precise  and  connect  in  the  matter  professed  to  be 
described.  And  they  insisted  that  the  case  of 
Purcell  V.  Macnanwra  {/),  which  had  expressly 
overruled  the  decision  in  Pope  v.  Foster,  was  pre- 
cisely in  point,  as  a  well-considered  authority  for 
holding,  that  in  a  case  like  the  present^  the  allega^ 
tion  was  one  of  substance  merely,  and  not  of  de- 
scription, for  the  reasons  there  given  in  the  judg- 
ment ;  and  that  therefore  the  alleged  variance  (if 
it  were  one)  was  not  material  after  verdict,  what- 
ever it  might  have  been  on  special  demurrer. 
They  also  cited  Com.  Dig.  tit.  Record  (D J,  Dor- 
set  V.  Lane  (g),  and  Parn/  v.  Paris  (A). 

(/)  2  East,  167,  (g)  Dyer,  934.  (A)  Hob.  209. 

Thirdly. 
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Thirdly. — ^Tbe  marginal  note  on  the  record  had       1822. 
shewn  when  it  was  produced,  that  in  fact  the      bexnbtt 
judgment  was  signed  in  March ;  and  the  relation     isaacI'esci. 
to  the  preceding  term  was  merely  a  technical  fic- 
tion, particularly  the  carrying  it  back  to  the  firs^ 
day,  t>f  which  the  Plaintiff  ought  not  to  be  permit* 
ted  to  avail  himself  agmnst  the  justice  of  the  case. 
Johnson  v.  Smith  (i). 

They  therefore  submitted,  that  there  was  no 
ground  for  disturbing  the  verdict. 

Campbell  and  Ryan,  in  support  of  the  rule,  in- 
sisted that  by  the  plea  of  the  general  issue,  every 
allegation  was  put  in  issue,  and  must  be  proved  as 
stated.  The  Plaintiff  has  alleged  that  by  a  record 
remaining  &c.  it  will  appear  that  another  person 
recovered  a  judgment  in  Hilary  Term,  in  the  2d  of 
Geo.  IV.  The  record  being  produced,  turns  out  to 
be  a  record  of  the  1st  of  Oeo.  IV.  The  judgment 
being  of  Hilary  Term  generally,  and  consequently 
of  the  23d  of  January ^  which  was  in  the  first  year 
of  the  King^s  reign,  and  the  time  for  imparlance  is 
until  in  eight  days  of  St.  Hilary^  which  was  in  the 
1st  of  Oeo.  IV. ;  and  the  Courts  will  judicially  no^ 
tice  that  the  time  of  the  King's  accession  was  the 
29th.  Had  this  been  averred  to  be  a  judgment  of 
the  1st  year,  it  would  have  been  right ;  and  it  can- 
not bear  out  at  once  two  inconsistent  allegations. 
In  this  case  too,  the  judgment  was  by  default, 
which  makes  it  a  judgment  specifically  of  the  Ist 

(0  2  Barr.  9G2. 

day 
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1822.      day  of  Term,  at  which  day  (the  record  accordingly 

bbnnbtt     states)  come  the  parties,  and  the  Defendant  says 

ia4Ac,'Esq.    nothing  in  bar.    Therefore  it  is  considered  thatltbe 

Plaintiff  recover.       If  nul  tiel  record  had  been 

pleaded  to  that  averment,  the  Defendant  mast 

have  succeeded  on  the  variance  now  objected. 

On  that  point  they  cited  the  case  of  Bryant  v. 
Withers^  where  it  was  determined  that  the  statate 
described  in  the  Statute  Book  under  the  year  2^ 
vulgo  1«*  Jar/'  must  be  pleaded  as  of  the  first 
year;  and  a  plea  describing  it  as  made  in  the 
second  year  of  James^  was  held  bad,  the  Court 
being  of  that  opinion,  because  the  act  related  to  the 
first  day  of  the  parliament,  and  that  day  appeared 
to  be  in  the  first  year  of  the  reign  of  King  James. 

The  judgment  being  therefore  undoubtedly  of 
the  first  day  of  the  Term,  and  in  that  part  of  it^ 
consequently,  which  was  in  the  first  year  of  the 
reign  of  Geo.  IV.  there  is  a  variance  on  the  record 
from  the  i^tatement  in  the  declaration,  as  complete 
and  palpable  as  if  it  had  been  Hilary  in  the  decla- 
ration and  Michaetmas  in  the  record.     The  ques- 
tion then  arises,  whether  that  is  such  a  variance  as 
is  fatal  ?  and  that  must  depend,  certainly,  on  whe- 
ther it  is  mere  matter  of  allegation,  or  of  descripr 
tion.    It  has  been  always  held,  that  a.  variance  in 
matter  of  description  is  fatal,  and  tliat  whenever 
the  allegation  concludes  with,  a  prout  patet,  that 
makes  it  matter  of  description,-  and  it  must  therer 
fore  necessarily  be  strictly  and  accurately  proved, 
without  any,  the  least,  variance.   This  averment  is 

with 
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With  sprout patet J  and  being  thereby  made  matter       1822. 
of  description,  has  rendered  fatal  the  different      bbnnktt 
statement  of  the  record  vouched.  isAAc/Esq. 

They  contended  also  that  the  marginal  note, ' 
wliich  formed  no  part  of  the  record,  and  the  intro- 
daclion  of  which  as  a  mere  memorandum  was  re- 
quired by  statute  diverso  intuitu,  could  not  be  ap*. 
plied  to  cure  an  error  of  pleading,  and  that  it  was 
not  competent  to  the  Plaintiff  now  to  shew  the  real 
day  of  signing  judgment  for  that  purpose,  as  the 
question  was  not  now  on  the  verity  of  the  state- 
ment, but  the  variance  of  it. 

They  then  cit6d  the  following  authorities,  (giving 
up  that  of  the  case  of  Pope  v.  Foster,)  which,  they 
insisted,  established  that  such  a  misdescription  of  . 
the  record  was  a  fatal  variance,  where  referred  to  by 
prout  p(ttet  per  recordum.  *  Rastall  v.  Stratton  (K)^ 
PkUKpson  and  another  v.  Mangles  (/).  Myers  v. 
Kent  (m).  The  case  of  Purcell  v.  Macnamara  (n) 
also,  which  had  been  cited  in  *  shewing  cause,  they 
contiended,  was  an  authority  in  favour  of  this  ob-, 
jection,  as  far  as  the  reasoning  of  the  learned 
Judges  was  applicable  to  the  allegation  in  this  de- 
elaration  ;  for  Lord  Ellenborough  rests  his  opinion 
upon  the  fact  of  the  day  of  acquittal  being  alleged 
without  a  prout  patet  per  recordum.  **  If,  how- 
ever (his  Lordship  says,  in  a  subsequent  part  of 
the  judgment)  it  had  gone  on  to  state  that  the  ac- 


{k)  I  H.  Bl.  49.  (m)  2  New  Rep.  465. 

(0  11  Eaat.  Rep.  616.  (n)  9  East.  Rep.  160. 

voii.  X.  M  quittal 
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^1822>  ^     quittal  was  on  a  certain  day,  as  appears  by  the  r&- 

bbiwett     oord^  that  might  have  been  considered  as  descrip- 

iflAAc^E^h    ^^^  ^f  ^^^  record,  and  then  the  variance  would 
have  been  fatal/' 

[Mr.  Baron  H^ood  directed  the  attention  of 
Counsel  to  tlie  opinions  delivered  by  the  other 
Jadges^  particularly  Mr.  Justice  Le  Blanc,  who  ob- 
serves that  he  cannot  see  any  reason  why,  where  a 
feet  is  not  material  to  be  alleged  on  the  exact  day, 
and  need  not  be  proved  exactly  as  laid,  and  the  al- 
legation of  the  day  is  not  particularly  descriptive  of 
the  record  referred  to,  that  it  should  becoitie  ma- 
terial because  it  appear?  by  matter  of  record  in- 
stead of  by  parol  evidence.  Mr.  Justice  Lawrence 
also  says^  that  if  the  acquittal  appeared  to  have 
been  on  a  day  prior  to  the  bringing  of  the  action, 
that  was  all  which  it  was  necessary  for  the  Plain- 
tiff to  prove ;  and  therefore  there  was  no  contra- 
diction <rf  the  record.  It  was  no  more  necessaiy  lo 
prove  the  precise  day  of  the  acquittal,  as  laid  in 
the  declaration,  than  it  is  upon  an  indictment 
for  murder,  or  a  declaration  upon  promises,  to 
prove  the  precise  day  laid  of  committing  the  mur- 
der,  or  of  making  the  promises.] 

The  case  of  Phillips  v.  Shaw  (o)  also,  as  correct- 
ed, according  to  what  passed  in  Court,  and  (he  de- 
Qlaration  upon  which  the  objection  taken  was 
founded,  would  also,  they  urged,  afford  authority 
in  favour  of  that  objection.    When  the  point  was 

(o)  4  Barn.  &  Aid.  435. 

made, 


r 
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Daadd,  by  the  moiioo,  Jl/arryaf,  for  the  Plaintiff,       1822. 
admitted  that  he  could  not  support  the  verdict  on     ^^^^m 
the  first  count,  when  the  Lord  Chief  Justice,  point-    UAnciEaq^ 
iug  out  the  omission  of  the  prout  patet  in  the  se- 
cond count  of  tb?  declaration  said,  that  on  that 
count  it  might  be  supported,  taking  the  precise 
distinction  oh  which  this  objection  rests. 

The  questions  of  materiality  and  variance,  they 
submitted,  did  not  depend  on  the  allegation  being 
laid  under  a  viz.  or  on  its  being  necessary ;  for 
where  an  averment  is  material,  though  coming 
after  a  videlicit,  it  must  be  proved  as  laid.  John^ 
son  v.  Pricket,  E.  25  Geo.  III.  (p).  In  IfFebb  v. 
Heme  and  another,  Sheriff* of  Middlesex  (q),  for 
au  escape,  an  allegation  that  the  party  was  arrest- 
ed nnder  a  writ  endorsed  by  virtue  of  an  affidavit 
how  on  record,  it  was  held  that  that  being  a  sub- 
stantive  averment,  must  be  proved,  although  unne^ 
cessary ;  and  in  Turner  v.  Eyles  (r),  which  was  an 
action  for  the  escape  of  a  prisoner  who  had  been 
taken  in  execution,  the  declaration  alleged  that  he 
was  commanded  by  a  Judge  of  the  Court  of 
King's  Bench,  as  by  the  said  writ  of  habeas  corptis, 
and  the  said  commitment  thereon,  now  remaining 
in  the  said  Court,  more  fully  appears ;  and  it  was 
determined  that  a  commitment  by  a  Judge  of  the 
King's  Bench,  not  filed  of  record,  would  not  sup- 
port the  action,  and  that  the  allegation,  even  if 
unnecessary^  must  be  proved  as  laid.     They  there- 


(p)  2  WiUiamfl,  Saund.  291,        (q)  1  Bos.  &  PuU.  281. 
b.  (r)  Bos.  &  Poll.  45e. 

M  2  fore 
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1822.       fore  contended  that  the  present  verdict  could  not 
BsNNBTT     be  supported. 


V, 

ISAikC,  Esq. 


[Wood,  Baron. — ^The  materiality  of  averraents 
must  always  depend  on  the  circumstances  of  each 
particular  case.] 

Richards,  Lord  Chief  Baron. — ^We  are  of  opi- 
nion that  if  there  be  any  variance  between  the  al- 
legation in  this  declaration  and  the  record  pro- 
duced in  support  of  it  by  proof,  (of  which  we  have 
very  considerable  doubt)  it  is  such  a  variance  as 
the  statement  on  which  the  objection  is  founded  in 
this  case,  certainly  cannot  be  considered  in  any 
respect  material.  The  case  of  Purcell  y.  Macna- 
mora,  clearly,  does  not  contain  any  thing  which 
can  be  cited  in  support  of  the  objection  now  takeni 
as  applied  to  this  case  at  least ;  but  favors,  on  the 
contrary,  as  far  as  it  is  applicable,  the  answer 
which  has  been  given  to  it  by  the  Counsel  for  the 
Plaintiff. 

Graham,  Baron. — I  am  strongly  inclined  to 
think  ajso^  that  there  is  no  variance  in  this  case. 
I  am  sure,  at  least,  that  it  is  not  an  essential  one. 
I  admit  that  an  allegation  with  prout  patet  binds  a 
Plaintiff  to  accuracy  in  his  description;  but 
this  record,  which  was  produced,  is  clearly  the 
very  record  of  which  he  speaks,  and  it  is  sufficient* 
ly  described  for  every  purpose.  The  allegation 
refers*  to  a  record  of  Hilary  Term  in  the  2d  year  of 
Oeo.  IV.  This  is  a  record  of  Hilary  Term,  and 
the  year  in  which  the  Hilary  Term  of  1821  occur-* 

red 
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red  was  partly  in  the  2d  year  of  Geo.  IV.,  and  the  1822. 
Court  will  notice  when  the  first  year  of  the  reign  bmiJet* 
ended,  and  the  second  began «  If  there  were  any  UAAc',EMq. 
doubt  abdut  the  time  when  the  judgment  was  re- 
covered, whether  in  the  first  or  the  latter  part  of 
the  Term,  the  Defendant's  Counsel  say  the  record 
would  prove  that  it  was  entered  up  on  the  23d 
of  January.  Now  that  I  deny.  It  could  not  be 
entered  up  on  the  first  day  of  Term,  because  the 
Defendant  must  necessarily  have  the  usual  time  to 
pleaH  after  appearance ;  and  judgment  could  not 
bare  been  signed  till  five  or  six  days  after  the  first 
day  of  Term.  A  judgment  of  the  Vacation  bdng 
considered  as  referring  to  the  first  day  of  the  pre- 
ceding Term,  is  merely  a  fiction  of  law  ;  and  it  may 
baye  many  good  efiects,  as  the  rendering  a  search 
tbe  more  easy :  but  that  fiction  must  not  be  suff- 
fered  to  work  an  injustice,  and  that  is  an  estabfish- 
ed  maxim  of  the  law.  The  Court,  to  prevent  its 
operating  injuriously,  may,  and  frequently  do,  in* 
quire  of  the  fact  of  the  actual  day  on  whibh  judg- 
ment was  entered  up,  as  for  the  purpose  Df  ascer- 
taining  whether  the  case  is  within  the  Statute  of 
Limitations ;  and  on  other  occasions  of  *tbe  same 
nature.  By  inspection  of  the  record,  we  find  that 
an  imparlance  was  granted  till  the  23d  ot  January ; 
and  from  the  marginal  note  we  learn  the  precise 
day  on  which  the  judgment  was  actually  signed; 
and  the  marginal  note  is  part  of  the  record,  audit 
is  made  so  for  the  express  purpose  of  preventing 
injustice  in  consequence  of  the  legal  ficUbn ;  and 
if  we  are  entitled  to  have  recourse  to  it  £3r  the  sake 
of  tbe  fact,  what  matters  it  whether  tbe  first  five 

or 
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1822.  or  six  days  of  the  Term  happen  to  be  withio  the 
Bennett  fi^st  year  of  the  reign  of  the  King,  and  the  rest  of 
ifliuc/EM).    ^^^  Terra  within  the  second ;  we  surely  ought  not 

to  suffer  that  accident  to  produce  a  denial  of 

justice. 

Wood,  Baron. — I  think  that  there  has  been  no 
material  variance  shewn  to  exist  in  this  case. 
This  is  precisely  the  same  case  as  that  of  Pur  cell  y. 
Macnaniara.  The  substance  of  this  averment  is, 
that  the  Plaintiff  had  recovered  judgment  in  an 

* 

action  brought  by  him  against  the  person  whom 
the  sheriff  had  in  custody,  under  a  capias  ad  satis- 
faciendum^  sued  out  on  that  judgment ;  and  that 
is  stated  in  an  action  brought  against  this  Defen- 
dant, for  suffering  him  to  escape.  The  alleged 
mistake,  on  which  this  objection  is  founded,  is, 
that  the  declaration  referring  to  the  record  of  judg- 
ment, recovered  by  the  Plaintiff,  on  which  the  exe- 
cution was  sued  out,  describes  the  record  as  of 
Hilary  Term,  in  the  2nd  year  of  the  reign  of  the 
King, — that  Term  being,  in  fact,  partly  in  the  1st, 
and  partly  in  the  2nd  year  of  his  reign.  The  declara- 
tion is  filed  in  Michaelmas  Term,  in  the  3nd  year  ^ 
of  Geo.  IV.,  and  when  it  refers  to  a  judgment  re-, 
covered  in  Hilary  Term,  also  in  the  j2nd  year  of 
Geo*  IV.,  it  must  be  taken  to  refer  to  the  pre- 
ceding Hilary  Term.  We  can  have  no  doubt  of 
it.  The  averment  corresponds  with  the  substance 
of  the  declaration.  It  is  not  of  the  essence  of  the 
action,  that  the  description  of  the  record  should 
be  more  strictly  and  literally  correct ;  and  the  re- 
cord clearly  corresponds  with  the  description  of  it, 

in 
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in  substance  and  in  fact.  It  was  however  not  i82S* 
necessary  that  the  allegations  in  this  case  should  ben)^ 
have  described  the  record  so  strictly  or  precisely,  IaAAc'E^• 
as  if  the  action  had  been  founded  on  the  record ; 
in  which  case^  certainly,  accuracy  in  stating  it 
would  be  required.  It  was  on  that  principle  that 
the  judgment  of  the  Court  proceeded  in  the  case 
ofPurcellv.  Macnamara.  Lord  EUenboroughy  cer- 
tainly takes  the  distinction  in  that  case,  which  has 
been  so  much  relied  on  by  the  Defendant's  coun- 
sel^  that  the  allegation  there  was  not  made  with  a 
prout  patet  per  recordum :  that  distinction,  how- 
ever, was  certainly  not  adopted  by  the  other 
Judges.  Mr.  Justice  Lawrence,  and  Mn  Justice 
Le  Blanc  indeed,  give  it  as  their  opinion,  that  that, 
can  make  no  difference  in  such  a  case,  where  the 
precise  time  of  the  fact  proved  by  the  record  is 
not  essential  to  the  action ;  and  that  if  the  time  were 
laid  to  be  before  the  cause  of  action  accrued,  it 
would  be  sufficient,  although  it  were  not  the  exact 
day  stated  in  the  record,  whether  the  allegation 
of  the  foct  intended  to  be  proved  by  the  record, 
were  with  a  prout  patet  per  recordum,  or  not;  be- 
cause the  day  would  be  there  immaterial.  Now  if 
that  single  distinction  be  taken  out  of  the  case  of 
Purcell  V.  MacnamarayXl  is  precisely  the  same  case 
as  tLat  now  b*efore  the  Court ;  and  the  principle  of 
the  determination  there  applies  closely  to  the  objec- 
tion taken  here>  and  must  decide  it  in  the  same 
way. 

But  supposing  for  an  instant,  the  words  prout 
patet  per  recordum^  to  have  the  effect  of  making 

certainty 
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182$.  certainly  of  description  of  the  record  material, 
^^^^Cbtt  although  witboat  them  it  would  be  immaterial ; 
I  am  of  opinion,  that  this  record  would  have  proved 
the  allegation  as  to  the  time  when  it  states  the 
judgment  to  have  been  given ;  for  I  think,  that  a 
judgment  stated  to  have  been  recovered  in  Hilary 
Term,  in  the  2Qd  year  of  the  reign  of  the  King^ 
would  be  sufficiently  proved  by  a  record  of  a 
judgment  recovered  in  Hilary  Term,  the  1st  and 
2ud  of  Geo*  IV.  I  am  therefore  of  opimon  that 
there  is,  in  truth,  no  variance  between  the  allega^ 
tion  and  the  record. 

With  respect  to  the  fiction  under  which  these 
judgments  are  nominally  considered  as  of  the  first 
day  of  the  Term  in  which  they  bear  teste : — ^I  think 
(hat  we  may  notice  judicially  that  fiction,  and  cor«> 
rect  it  by  the  fact,  where  it  may  become  necessary 
to  the  justice  of  the  case  that  we  should  do  so. 
For  instance,  we  may  take  notice  that  the  judg« 
ment  in  this  very  case  was  in  fact  recovered  in  that 
part  of  the  Term  which  was  in  the  2nd  year  of  the 
reign  of  the  King ;  and  if  an  issue  taken  on  that 
allegation  of  nul  tiel  record,  had  been  tried  before 
me,  I  should  have  held  the  allegation  well  proved 
by  this  record,  for  I  should  have  considered  my^- 
self  at  liberty,  at  least,  if  not  bound  to  take  notice 
of  the  fact,  where  it  was  necessary  to  obviate  any 
mischief  which  would  arise  from  the  fiction.  Giving' 
all  due  force  therefore  to  the  words  prout  patet  per 
recordunty  I  cannot  but  consider  that  if  they  have 
made  strict  accuracy  of  description  of  this  record 
and  of  the  time  stated  therein,  as  to  the  recovery 

of 
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of  the  judgment  by  the  Plaintiff^  necessary  to  be       >^^^' 
alledged  in  the  averment  in  this  decIarati<Hi»  it     bbnvett 
would  have  been  good  iand  sufficient  proof,  the    uaacI'emi. 
judgment  having  been  recovered  at  the  time,  stated 
in  the  allegation.  .   . 

Garrow,  Baron.  I  am  entirely  of  the  same 
opinion  with  my  brother  Wood,  and  for  the  rea« 
sons  which  he  has  ably  and  lucidly  stated. 

Per  Curiam. 

Rule  discharged. 


GENERAL  ORDER. 


1822. 

23d  May. 


The  Court— being  informed,  where  one  party  iiiepar^ex- 
iD  a  cause  exhibits  interrogatories  before  the  Mas-  rogatories  iJ- 
ter,  for  the  examination  of  the  other  party,  pursuant  forexamination 
to  a  decree  or  order  of  the  Court,  that  if  the  exami-  ^rty,  canm>T 
nation  of  the  party  be  deemed  insufficient,  it  has  ^ptiontTt^en 
heretofore  been  the  practice  to  take  exceptions  to  JJionforbSuffi* 
sucii  examination,  which  have  been  set  down  to  ^^^^ 
be  argued  before  the  Court — do  consider  such  ^l^^^^ 
practice  to  be  in^proper ;  and  do  order,  that  in  fu-  ?"^^'tJj^  ^^*'. 
ture,  in  all  cases  where  an  examination  shall  be  put  ^J^>  ^  ^*^«^ , 

'  «  his  report^  and 

in,  to  interrogatories  exhibited  before  the  Master,  ^  "^^j!'*' 
the  party  complaining  of  the  insufficiency  of  such  to  except. 
examination,  do  obtain  an  order  to  refer  it  to  the 

Master 
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1829.  Master  who  settled  the  interrogatories^  to  look  into 
and  report  to  the  Conrt^  whether  the  same  be  foil 
and  suffident  or  not,  with  liberty  to  the  parties 
to  except  to  the  Master's  report^  if  they  shall  be 
adrised. 
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Whitehouse  and  another  v.  Hudden. 


1822. 

Monday, 
6th  May, 


Abraham  shewed  cause  against  a  rule  nisi,       venue. 
which  had  been  obtained  by  Sir  Wm.  Owen,  to  nisi  had  been 
change  the  venue  in  this  cause  from  Middlesex;  f^ging  Uie 
to  Somerset,  on  the  common  affidavit.  XddnotduT 

charge  it  on  an 
affidavit  stating 

The  declaration  was  assumpsit  for  goods  sold  atuon^tn**^ 
and  delivered,  with  the  common  money  counts,  {j^sSltS^STtTn 
Venue,  Middlesex.  Allegation,  Defendant  indebted  hidtifnVaidr 
"  in  the  county  of  Stafford"  and  in  the  common  fffi^rvitt  ' 
counts  *'  in  the  county  aforesaid."  stated  drcum- 

•^  stances  to  shew 

that  fact  and  fal- 
sify the  Defend- 

The  opposition  to  the  rule  was  founded  on  an  ant's(the  com. 

*  *  ,  mon)  affidavit, 

affidavit  by  one  of  the  Plaintiffs,  (therein  described  whcrethe  piain- 

•^  ^  tiff  would  not 

as  of  Wolverhampton,  in  the  county  of  -Sf/i^rrf,.  undertake  to 

__  give  material 

Factor^)  stating  "  that  the  cause  of  action  arose  evidence  in  the 
in  the  several  counties  of  Somerset  and  Stafford,  that  original  venue. 
is  to  say,  the  Defendant,  at  Frome,  in  the  county    Nor  would  the 
of  Somerset,  gave  to  the  Traveller  of  Deponent,  circumrtL^s,  ^ 
and  his  partner,  (the  PlaintijQTs  in  this  action,)  nu^to  thl^uTiid 
orders  for  goods  to  be  sold  by  the  said  Plaintiffs,  TdJllSf 
who  resided  and  carried  on  business,  as  the  said  toh«  JnsJ^d. 
Defendant  well  knew,  at  Wolverhampton,  in  the  loJin^IS 
county  of  Stafford,  to  Defendant,  and  to  be  deli-  '^^^^P""^ 
vered  to  a  carrier  at  Wolverhampton,  to  be  for-     statement  b 
warded  to  Defendant:   and  that  Deponents  did  t^e  Court  of  the 

r  general  pnnci- 

deliver  to  a  carrier  at  Wolverhampton  aforesaid,  in  p'®*' ^^^^^ 

^  ^      ground  of  tb . 

said  practice  in  mis 
respect  in  a.l 
VOL.  X,  N  cases. 
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and  another 
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said  county  of  Stafford,  for  the  use  of  said  Defend- 
ant, the  goods  so  ordered  by  said  Defendant. 

That  upon  account  of  the  debt  due  from  Defend- 
ant to  Plaintiff,  Defendant  made  his  two  several 
promissory  notes  in  writing  as  follow,  that  is  to 
say,  one  thereof  dated  Frowje?,jM?/e  20, 1821,  where- 
by said  Defendant  promised  to  pay,  two  months 
after  date  thereof,  to  said  PlaintiflFs,  or  order,  the 
sum  of  10/.  for  value  received,  and  appointed  said 
note  to  be  paid  at  No.  21,  Lombard  Street ,  London, 
and  the  other  of  the  said  notes,  dated  Frome,  July 
12,  1821,  whereby  the  said  Defendant  promised 
to  pay,  three  months  after  the  date  thereof,  to 
said  Plaintiffs,  or  order,  the  sum  of  18/.  for 
value  received,  and  appointed  the  said  last-men- 
tioned note  to  be  paid  at  No.  21,  Lombard  Street, 
London,  and  which  said  notes,  when  due,  were 
severally  dishonoured  and  returned  to  said  Plain- 
tiffs, and  still  remain  in  their  hands  due  and  un- 
satisfied. And  this  Deponent  states,  that  such 
notes  are  material  evidence  for  the  said  Plaintiffs  in 
this  cause. 


Upon  that  affidavit  it  was  contended  that  the 
venue  could  not  be  changed,  the  rule  being,  that, 
where  it  is  sworn  that  the  cause  of  action  arose 
partly  in  one  county  and  partly  in  another,  the 
venue  cannot  be  changed.  Thus,  therefore,  on  an 
affidavit  stating  that  the  cause  of  action  arose 
upon  a  bridge  called  King's  Bridge,  partly  in  the 
county  of  Kent,  and  partly  in  the  county  of  the 
city  of  Canterbury,  the  Court  refused  to  change 

the 
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the  venue,  because  the  cause  of  action  must  have       18^2. 
arisen  wholly  in  the  county  to  which  it  is  sought  whitehouse 
to  be  changed, — Herring  v.  Durant  (a). 


In  this  case  further  (it  was  urged),  the  Plain- 
tiffs' affidavit  had  been  falsified,  and  that  alone  was 
sufficient  cause  against  making  the  rule  absolute, 
the  averment  that  the  cause  of  action  arose  in 
the  county  to  which  it  was  sought  to  change  the 
venue  being  necessary  and  indispensable  for  that 
purpose,  and  consequently  requiring  to  be  posi- 
tively sworn  to  be  true,  and  not  contradicted. 
Calland  v.  Champion  (6),  Collins  v.  Jacobs  (c),  Dick 
V,  Burrish(d).  Where  the  cause  of  action  is  sworn 
to  have  arisen  in  several  counties,  the  Court  will 
retain  the  venue  on  the  Plaintiff's  undertaking  in 
the  alternative  to  give  material  evidence  in  some 
of  them  (e).  In  Hunt  v.  Bridgeford(J'),  this  Court 
only  required  an  undertakings  to  give  material 


(a)  1  Wilson,  178. 

Mr.  Tidd  observes,  in  a  note^ 
p.  632,  7th  edit,  on  the  cases  of 
Collins  V.  Jacobs,^  and  Dick  v. 
Burrishff  irt  the  Common  Pleas, 
— in  the  first  of  which  it  was 
determined  that  an  affidavit,  al- 
legiiig  that  the  cause  of  action 
arose  in  [that  the  goods  were 
sold  at,]  a  third  county,  was  a 
sufficient  answer  to  an  applica- 
tion to  change  the  venue  to  a  se- 
cond county,  without  an  under- 
taking to  give  material  evidence 
in  the  first  county,  that  wherein 

•  3  Bos.  &  Pull.  579. 
t  3  Taunt.  464. 


the  venue  was  originally  laid; 
and  in  the  last,  that  falsifying  the 
Defendant's  affidavit,  as  to  the 
whole  cause  of  action  arising  in 
the  county  to  which  it  was  sought 
to  be  changed,  was  a  sufficient 
cause  against  changing  the  ve- 
nue, and  for  retaining  it, — that 
they  "  seem  to  have  been  since 
"  overruled."  Tidd's  Practice, 
632,  7th  ed:  (9th  ed.  603.) 

(6)  7  Durn.  &  East,  205. 

(c)  3  Bos.  &  PuU.  579. 

(rf)  3  Taunt.  464. 

(e)  Tidd,  632,  7th  ed.  (9th 
ed.  612.) 

(/)  1  Taunt.  259. 

2  evidence 


and  another 

V. 
HUDDSN. 
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1822.       evidence  in  one  of  two  of  the  counties  named  in 
\vwii^5K   the  Plaintiff's  affidavit,  the  Court  saying  the  object 
and  another    ^^  ^^xe  Undertaking  vvras  merely  to  give  such  evi- 
HuDDEN.     (jence  as  would  shew  the  falsehood  of  the  Defend- 
ant's affidavit. 

So  in  Neak  v.  Nevitl,  Savory  v.  Spooner{g), 
Powell  V.  Rich  (h),  and  Smith  v.  Walker  (i). 

It  was  also  pressed,  that,  if  changed,  the  venue 
should  be  laid  in  Stafford^  upon  the  facts  disclosed 
in  the  affidavit,  and  even  in  the  declaration  itself, 
where  it  was  averred  that  the  Defendant  was 
indebted  to  the  Plaintiff  in  the  county  of  Stafford. 

It  was  contended,  in  support  of  the  rule,  on  the 
other  hand,  that  even  admitting  the  Defendant's 
affidavit  to  be  contradicted  by  that  of  the  Plaintiff, 
it  was  still  necessary  to  resist  the  rule  nisi  for 
changing  the  venue,  that  the  Plaintiff  should  un- 
dertake to  give  material  evidence  in  the  county 
wherein  it  was  laid,  citing  Price  v.  Woodhouseik). 

It  was  also  insisted,  that  notwithstanding  the 
allegation  in  the  Plaintiffs'  affidavit,  that  the  cause 
of  action  arose  partly  in  two  counties,  other  than 
that  in  which  the  venue  had  been  laid,  it  was  still 
contrary  to  the  practice  to  change  the  venue  in 
such  a  case.     In   Wood  v.  Parkesif),  where  the 

(g)   6  Taunt.  565;  S.  C.  2         \%)  2  Moore,  64. 

Marsh.  278.  {k)  6  East,  433. 

{h)  7  Taunt.  178;  S.C.  2          (/)  2  Bam.  &  Aid.  618. 
Marsh.  494. 

venue 


EASTER  TERM,  3  GEO.  IV.  17. 

venue  had  been  changed  from  London  to  Stafford-  1882. 
shire,  on  the  usual  affidavit,  the  Court  would  not  whitebou»« 
bring  it  back  on  an  affidavit  that  the  cause  of  "«i»°<"'"' 
action  arose  partly  in  Staffordshire  and  partly  in  Hdmjem. 
Worcestershire,  and  that  a  material  witness  resided 
in  London,  although  the  Plaintiff  tendered  an  under- 
taking to  give  material  evidence  in  one  or  other  of 
those  counties,  holding  it  to  be  absolutely  indispen- 
sable that  the  Plaintiff  should  undertake  to  give 
material  evidence  in  the  very  county  in  which  the 
venue  was  originally  laid,  in  order  to  entitle  him- 
self to  an  order  to  bring  back  the  veuue;  and  the 
Court  in  that  case  justified  their  refusal  of  the 
application  for  a  rule  to  bring  back  the  venue,  by 
the  circumstance  that  no  particular  facts  had  been 
stated  in  the  Plaintiff's  affidavit,  to  shew  that  the 
affidavit  of  the  Defendant  was  not  correct.  In 
the  present  case,  it  is  not  sworn  that  any  material 
witness  for  the  Plaintiff  resides  in  London,  nor  are 
sufficient7«c/j  stated  to  falsify  the  Plaintiffs'  affi- 
davit. 

In  Emery  v.  Emery  also  (/n) — a  case  wherein  all 
the  authorities  were  reviewed  and  considered — 
the  venue,  laid  in  Middlesex,  had  been  changed 
to  Stafford  on  the  common  affidavit,  and  the 
Court  refused  to  bring  it  back  on  an  affidavit  that 
the  goods  (which  had  been  purchased  by  the 
Plaintiff  on  account  of  the  Defendant)  wi;re 
partly  paid  for  in  London,  and  partly  in  Sumy, 
and  had  been  sent  into  Middlesex  to  be  forwarded 

(m)  G  Price,  336. 
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to  the  Defendant,  the  Plaintiff  undertaking  to 
give  material  evidence  in  London  or  Middlesex. 
In  that  case  also  the  Court  ruled  that  the  Plaintiff 
must  undertake  to  give  material  evidence  in  the 
county  in  which  the  venue  had  been  originally 
laid  (n).  The  Court  there  also  stated,  as  a  ground 
of  their  refusing  to  retain  the  venue  in  that  case, 
that  such  a  course  would  impose  on  them  the 
necessity  in  all  cases  of  inquiring  on  facts  stated 
in  affidavits  whether  any  part  of  the  cause  of 
action  arose  in  another  county;  and  that  it  might 
be  used  as  a  device  to  compel  a  Defendant,  where 
the  cause  of  action  arose  in  Cornwall,  to  try  it  in 
Northumberland,  preventing  him  from  changing 
the  venue  by  showing  that  the  cause  of  action 
arose  partly  in  a  third  county,  which,  in  conse- 
quence of  the  attendant  expense  and  inconve- 
nience, might  make  it  prudent  to  submit  to  a  false 
and  vexatious  demand. 


In  Shirley  v.  Collis  (o),  the  Court  (C.  P.)  said 
they  would  not  change  the  venue  where  the  cause 
of  action  (as  was  shewn)  arose  in  two  counties  to 
a  third  county,  *'  to  which  the  record  had  been  a 
stranger,"  although  they  said  in  that  case  that  if 
the  venue  had  been  originally  laid  in  the  third 
county,  they  probably  would  not  have  changed  it. 


In  Henshaw  v.  Rutley  (/>),  where  the  Court 
brought  back  the  venue  on  an  affidavit  showing 


(n)  See  French  v.  Coppinger, 
1  H.  BI.  « 16,  accord. 


(o)  1  Bos.  &  Pun.  940. 
(p)  1  New  Rep.  110. 


that 


\ 


\ 
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that  the  cause  of  action  arose  partly  in  two  coun- 
tieSy  they  discharged  the  rule  nisi  on  an  under- 
taking to  give  material  evidence  in  the  first 
county:  and  they  required  the  same  undertaking 
in  Clarke  and  another^  assignees,  Sgc.  v.  Reed  (q).  So 
in  Hunt  v.  Bridgeford  (r),  Neale  v.  Neville  Savory 
V.  Spooner  (s),  and  Smith  v.  Walker  (t). 


1852. 


WlIXTEHOUSE 

and  another 

V. 
HUDOSN. 


Such  objections  apply  (it  was  urged)  strongly 
to  this  case,  as  operating  against  the  opposition 
to  this  rule  for  changing  the  venue,  and  for  the 
retaining  it  in  the  county  where  it  was  first  laid  : 
and  the  rule  of  practice  in  these  cases  is  im- 
perative. 

On  the  proposal  for  transferring  the  venue  to 
the  county  of  Stafford,  it  was  insisted  that  there 
was  no  pretence  for  that  further  change,  for  that 
there  was  nothing  in  the  Plaintiff's  affidavit  to 
induce  the  Court  so  to  order^  The  Plaintiff 
might  have  laid  the  venue  where  he  pleased  in 
the  first  instance,  subject  to  its  being  changed  by 
rule  of  Court.  He  might  have  then,  perhaps, 
properly  laid  it  in  Stafford,  but  he  rejected  that 
county  himself,  and  chose  the  county  of  Middlesex. 
His  own  affidavit  has  also  stated  enough  to  show 
the  Court  that  the  proper  county  for  the  venue  of 
his  declaration  is  Somerset,  where  the  goods  were 
ordered  and  sold,  and  the  notes  dated. 


{q)  1  New  Rep.  310. 
(r)    1  Taunt.  259. 
(s)  6  Taunt.  565.   2  Marsh. 
278.  S.C. 


(/)  8  Taunt.  169.  S.C.  2 
Moore,  64. 

Motion  there,  after  plea 
pleaded. 

The 
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1822.  The  allegation,  that  Defendant  was  indebted  in 

Whitehouse  *^®  county  of  Staffordy  was  of  no  moment. 

and  another 

HuDDEN.  ii^  Sutton  V.  Fenn  (u)  it  was  determined  on  de- 
murrer that  the  words  "  the  county  aforesaid,"  in 
the  body  of  the  declaration,  must  be  taken  to 
have  general  reference  to  the  county  named  in  the 
margin,  and  not  to  a  county  named  incidentally  in 
the  declaration.  It  was  the  county  in  the  margin 
which  determined  the  venue  till  changed  by  the 
Court. 

For  these  reasons  it  was  contended  that  the 
rule  nisi  should  be  made  absolute  for  changing 
the  venue  from  the  county  of  Middlesex  to  that  of 
Somerset. 

Per  Curiam. 

There  are  certainly  very  few  matters  of  more 
consequence  in  practice,  with  reference  to  the 
result  to  the  parties,  as  it  respects  the  convenience 
and  expense  to  either  or  both,  than  that  of  the 
question  of  changing  or  retaining  the  venue  of 
actions  in  suits  at  law ;  and  it  is  not  unfrequently 
a  matter  which  may,  directly  or  collaterally,  ma- 
terially affect  the  justice  of  the  particular  case. 
It  is  therefore  obviously  of  .the  highest  importance 
that  it  should  be  clearly  ascertained  and  fully 
settled  by  rules,  or  by  a  fixed  course  of  practice 
in  all  the  Courts.  We  cannot,  therefore,  regret 
that  some  time  should  have  been  occupied  in  an 

(tt)  3  WiIb.  339. 

investigation 
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investigation  occasioned  by  such  a  discussion  as       1822. 
the  present,  where  the  subject  has  a  tendency  to   whitehoose 
contribute  to  the  examination  and  settlement  of  ^^  T^®' 
so  material  a  point  as  the  propriety  of  laying  the 
venue,  and  the  grounds  on  which  it  should  be 
changed  or  retained,  and  the  mode  of  effecting 
either. 

Many  of  the  cases  on  this  subject  either  clash, 
or  at  least  are  not  easily  reconcilable  with  each 
other,  and  that,  which  is  always  unfortunate,  is 
greatly  so  in  such  a  matter,  and  much  to  be 
regretted  here. 

With  respect  to  the  present  case,  which  has 
certainly  been  discussed  at  great  length,  though 
not  improperly  or  unnecessarily  so,  but  with  good 
reason  and  on  useful  research;  we  are  of  opinion 
that  the  affidavit,  on  which  we  are  required  to 
retain  the  venue,  does  not  sufficiently  warrant  us 
in  doing  so. 

The  cases  on  this  point  have  been  very  fully 
brought  before  the  Court.  There  is  nothing  in 
the  general  principle  of  the  practice  deducible 
from  them,  in  respect  of  the  rules  as  to  changing 
the  venue,  to  enable  us  to  reject  the  application 
of  the  Defendant  and  accede  to  that  of  the  Plaintiff, 
as  attempted  to  be  supported  on  either  side  by 
the  affidavits  in  one  case  or  the  other. 

It  has  now  long  been  the  course  for  the  Court 
to  order  a  eh$inge  of  venue  on  what  is  now  termed 

the 
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the  usual  or  common  affidavit,  and  that  being  so, 
it  should  require  a  very  satisfactory  affidavit  on 
the  other  side  to  ground  the  opposition  to  that 
order,  whether  the  object  of  the  PlaintiflF  be  to 
retain  the  venue  or  to  transfer  it  still  further  to  a 
third  county. 


Unquestionably  wherever  it  can  be  clearly 
shewn  to  the  satisfaction  of  the  Court  that  the 
justice  of  the  case  requires  a  change  of  venue;  or 
the  convenience  of  one  party,  without  inconve- 
nience to  the  other,  may  make  it  desirable;  or 
that  it  would  be  a  saving  of  expense  to  both,  or 
to  either,  without  inconvenience  or  expense  to 
the  other,  the  Court  should  and  would  undoubtedly 
order  a  change  of  venue  with  that  view  and  to 
effect  so  reasonable  an  object.  For  the  same 
reasons  they  would  retain  it,  or  would  bring  it 
back,  or  change  it  ag^in  to  a  third  county,  if  ne- 
cessary or  expedient;  but  in  all  these  cases  their 
discretion  must  be  guided  by  a  satisfactory  affi- 
davit of  facts  in  support  of  the  application,  the 
matter  being  in  all  cases  matter  of  discretion  with 
the  Court,  directed  certainly  by  precedents  in 
practice. 

To  retain  the  venue  in  the  present  instance,  on 
the  plaintiff  s  affidavit,  would  be  to  overturn  the 
established  course  of  practice. 

Rule  absolute. 


IN 
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Error  from  the  Court  of  King's  Bench. 

1822. 


Tuaday, 

Clement  v.  Lewis,  Gent',  (one,  &c.)  &Jl^jJ|' 

IQth  May. 

The  Writ  of   Error,    on  which    the  following  An  account 

.jj.  'j.'  /•ji  '    published  in  a 

argument  and  determmation  were  founded,  was  newspaper  of 

T  1  .   proceedings  in  a 

brought  Court  of  Law, 
containing 
matter  ledoanding  to  the  discredit  of  a  person  in  his  business  of  an  attorney  at  law,  is,  whether 
true  or  false,  rendered  actionable  as  libellous  by  the  paragraph  being  headed  or  introduced  with 
the  line  "  Shameful  conduct  of  an  Attorney." 

Pleas,  by  way  of  justification,  therefore,  in  such  a  case,  averring  that  the  supposed  libel  con- 
tained a  faithful  and  true  account  of  the  proceedings  in  a  Court  of  Law,  were  determined  to  be 
bad  pleas,  by  reason  of  the  preceding  words. 
Affirmed  on  Writ  of  Error. 

The  Jury  having  found  a  verdict  for  the  Plaintiff  in  the  action  on  the  issues  joined  upon  the 
plea  of  not  guilty,  and  also  on  the  second  and  sixth  special  pleas,  without  assessing  damages, 
and  having  found  for  the  defendant  in  the  action  on  the  other  issue  as  far  as  it  related  to  all  the 
other  five  special  pleas,  the  Court  below  ordered  judgment  to  be  entered  for  the  Plaintiff  on  the 
issue  upon  those  pleas,  non  obstante  veredicto  pro  Defendente, 

The  verdict  found  for  the  Plaintiff  in  the  action  on  the  first  issue  joined  on  the  plea  of  not 
guilty,  and  on  the  second  issue  in  so  far  as  it  related  to  the  second  and  sixth  special  pleas  by  way 
of  justification,  held  to  be  imperfect  by  reason  of  the  omission  on  the  part  of  the  Jury  who  tried 
the  issue  to  assess  the  damages,  and  therefore  void. 

Affirmed. 

The  Court  below  having  also  awarded  a  writ  of  inquiry  to  assess  the  unassessed  damages  on 
the  issues  found  for  the  Plaintiff  below,  whereupon  judgment  was  afterwards  entered  up  for  the 
damages  found  by  the  inquisition ;  the  judgment  of  the  Court  of  King's  Bench  in  that  respect  was 
anodlled  for  error  in  awarding  writ  of  inquiry,  and  the  final  judgment  reversed! 

Such  omission  on  the  part  of  the  Jury  is  not  to  be  supplied  by  a  writ  of  inquiry,  because  the 
Defendant  would  thereby  lose  his  right  t6  the  remedy  by  attaint  for  a  finding  of  excessive  damages. 

The  JDefendant  to  the  action  therefore  held  to  be  entitled  to  a  venire  de  nooo,  by  reason  of  the 
void  verdict  for  want  of  assessment  of  damages  as  to  the  issues  found  for  the  Plaintiff.    * 

[Since  this  decisioa,  see  6  Geo.  4,  c.  50,  s.  60,  abolishing  the  process  of  attaint  of  Juries.] 

SembUt  the  Judge  before  whom  the  issues  were  tried  should  have  directed  the  attention  of  the 
Jury  to  the  question  of  damages  on  the  finding  for  the  Plaintiff. 

Practice. 
The  course  of  practice  in  such  cases,  to  correct  the  erroneous  proceeding  of  the  Court  below,. is 
to  remit  to  them  the  record,  requiring  them  "  anew"  to  command  the  Sheriff  to  cause  a  Jury  to 
rome,  &c.  to  try  (&c«  the  issue  and  part  of  issue  found  for<the  Plaintiff.) 
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1822.  brought  by  the  Defendant  below,  an  Attorney  at 
Clement  Law  and  SoUcitor,  upon  a  judgment  given  by  the 
LEms^Gcnt.  Court  of  King's  Bench  in  an  action  brought  by 
the  Defendant  in  error  against  the  Plaintiff  in 
error,  the  Proprietor  of  the  Observer  Sunday 
newspaper,  for  damages  by  reason  of  a  libel  pub- 
lished in  that  paper  regarding  the  Plaintiff  below, 
and  calculated  to  injure  him  in  his  character  as 
an  Attorney  (a). 

The  alleged  libel  formed  a  paragraph  in  the 
Observer  newspaper.  It  was  headed  after  the 
usual  manner  of  such  things  by  a  conspicuous 
line  at  the  top,  containing  the  words—"  Shameful 
conduct  of  an  Attorney.*'  Then  followed  the  para- 
graph, which  was  a  statement  professing  to  be  an 
account  of  certain  proceedings  which  had  taken 
place  in  the  Court  for  the  Relief  of  Insolvent 
Debtors,  involving  charges  affecting  the  profes- 
sional conduct  and  character  of  the  Plaintiff  below. 

The  declaration  consisted  of  two  counts,  in 
the  first  of  which  the  whole  of  the  libel  was  set 
out;  and  in  the  second,  parts  only.  The  Defend- 
ant below  pleaded  ten  pleas :  first,  not  guilty  to 
the  whole  declaration,  on  which  issue  was  joined: 
secondly,  four  special  pleas  of  justification  to  the 
first  count,  for  that  the  supposed  libel  contained 
a  faithful  and  true  account  of  the  several  proceed- 
ings therein  stated  which  were  had  in  the  Insol- 
vent Debtors'  Court — a  public  Court  of  Justice 
of  our  Lord  the  King;  and  lastly,  five  similar 

(a)  See  S  Barn.  &  Aid.  702. 

pleas 


\ 


pleas  to  the  difiereot  parts  of  the  libel  set  out  in 
the  secoDcI  count  of  the  declaration. 

Replication  to  the  nine  last  pleas,  that  the 
Defendant  below,  of  his  own  wrong  and  without 
any  of  the  causes  by  him  in  those  pleas  mentioned, 
committed  the  grievances  as  the  plaintiff  below 
had  above  thereof  complained  against  him,  on 
which  issue  was  joined. 

At  the  trial  the  Jury  found  a  verdict  for  the 
plaintiff  below  on  the  plea  of  not  guilty: — 

As  to  the  last  issue,  so  far  as  the  same  related 
to  the  matters  contained  in  the  second  and  sixth 
pleas,  that  the  Defendant  below,  of  his  own  wrong, 
and  without  the  causes  by  him  in  those  pleas 
meotiooed,  committed  the  grievances  in  manner 
and  form  as  the  Plaintiff  below  had  complained 
against  him: — 

And  so  far  as  the  last  issue  related  to  the  mat- 
ters contained  in  the  third,  fourth,  fifth,  seventh, 
eighth,  and  last  pleas,  that  the  Defendant  below 
did  not  of  his  own  wrong,  but  did,  for  the  causes 
in  those  pleas  mentioned,  commit  the  several 
grievances  in  that  behalf,  in  manner  and  form  as 
therein  alleged. 

The  Court  of  King's  Bench,  on  an  application 
by  the  Plaintiff  below,  that  he  might  have  judg- 
ment, notwithstanding  the  verdict  found  for  the 
Defendant  below  on  the  seven  special  plea^,  on  the 

ground 
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]  822.  ground  that  such  pleas  were  insufficient  in  point 
Clement  ^^  ^^w,  dccidod  that  thoy  wcre  so,  because  the 
LEwis^'ocnt.  words  "  Shamcful  conduct  of  an  Attorney,"  which 
prefaced  the  statement,  formed  no  part  of  the 
proceedings  in  the  Insolvent  Debtors'  Court,  the 
Defendant  had  taken  that  allegation  upon  himself, 
and  consequently  that  the  Plaintiff  below  was 
entitled  to  judgment  notwithstanding  the  verdict. 

They  thereupon  awarded  a  writ  of  inquiry  to 
assess  the  damages  he  had  sustained,  which  were 
accordingly  assessed  at  500/.  and  40^.  costs, 
whereupon  final  judgment  was  afterwards  entered 
up  for  these  sums,  as  well  as  656/.  for  costs  of 
increase,  amounting  in  the  whole  to  1158/. 

The  Defendant  below  brought  the  present  writ 
of  error  in  this  Court,  and  assigned  for  errors 
that  the  declaration  was  not  sufficient  in  law  for 
the  Plaintiff  below  to  sustain  his  action  against 
the  Defendant  below;  that  notwithstanding  the 
Jurors  of  the  first  mentioned  Jury  had  found  on 
the  last  issue,  so  far  as  the  same  related  to  the 
matters  in  the  third,  fourth,  fifth,  seventh,  eighth, 
and  last  pleas,  that  the  Defendant  below  did  not 
of  his  own  wrong,  but  for  the  causes  in  those 
pleas  mentioned,  commit  the  supposed  grievances 
in  the  declaration  alleged,  in  manner  as  the  De- 
fendant below  had  in  those  pleas  in  that  behalf 
alleged.  Yet  that  judgment  was  given  for  the 
Plaintiff  below  against  the  Defendant  below, 
whereas  the  judgment  ought  to  have  been  given 
for  the  Defendant  below  against  the  Plaintiff  below. 

Joinder 
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Joinder  in  Error.  182: 

Cleh] 

Of  the  two  questions  raised  in  this  case,  the   lewis?< 
first  was  argued  and  disposed  of  in  the  preceding 
term. 

In  support  of  the  errors  assigned,  it  was  then 
contended  by  Piatt ,  that. the  judgment  of  the 
Court  below  could  not  be  sustained;  and  three 
substantive  objections  were  made. 

First.  That  the  matter,  of  which  the  alleged 
libel  consisted,  was  not  libellous  or  actionable^  as 
such,  in  point  of  law,  being  nothing  more  than  a  ' 
true  and  faithful  account  of  the  proceedings  of 
a  public  Court  of  Law,  the  publication  of  which 
was  lawful  and  useful. 

Secondly.  That  there  was  nothing  in  the  mode 
or  terms  of  the  narration  of  those  proceedings, 
which  could  have  the  effect  of  converting  a  pub- 
lished account  of  them,  which  would  otherwise 
be  privileged  and  legal,  into  an  illegal  and  action- 
able act,  unprotected  by  such  privilege. 

» 

Thirdly.  That  failing  both  those  propositions,  the 
pleas  put  on  the  record  by  the  Defendant,  in  bar 
of  the  Plaintiff's  action,  had  established  a  suflBi- 
cient  defence,  and  answered  the  action  or  justi- 
fied the  act. 

A  fourth  objection  was  taken  to  the  judgment, 
founded  on  an  erroneous  course  of  proceeding  on 

the 
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1822.  the  part  of  the  Court  below,  in  that  th^  Court  of 
^^^^  King's  Bench  had  awarded  a  writ  of  inquiry  to 
LBwiJ^Gent.  ^sscss  the  damages  of  the  Plaintiff  below  on  giving 
him  judgment  mm  obstante  veredicto^  whereas  the 
only  course  in  practice  which  could  have  been 
correctly  adopted  in  that  case  was  an  award  of  a 
venire  de  novo. 

Upon  the  first  three  points  it  was  urged,  that 
to  fix  a  paragraph  of  this  description  with  a  cha- 
racter which  would  make  it  actionable  at  law,  it 
must  be  shewn  to  be  an  untrue  account,  or  at 
least  a  misrepresented  account,  of  what  did  take 
place  qn  the  alleged  occasion;  and  that  it  was 
necessary  that  the  matter  published  should  be 
proved  to  be  false  and  malicious. 

In  this  case,  which  was  an  action  for  the  reco- 
very of  damages  for  civil  injury,  proof  of  the 
falsehood  of  the  statement  was  indispensably  ne- 
cessary to  the  maintenance  of  the  suit;  because, 
unless  the  statement  could  be  shewn  to  be  false, 
the  Plaintiff  could  not  establish  a  case  of  legal 
injury  sustained  by  the  publication.  In  criminal 
prosecutions,  where  the  object  was  to  repress 
whatever  might  tend  to  a  breach  of  the  public 
peace,  by  exciting  irritation  and  quarrel,  tbe 
falsehood  of  a  libel  was  immaterial. 

Dallas,  Chief  Justice. — These  general  propo- 
sitions may  be  very  well  passed  by,  for  the  present 
confine  yourself  to  what  the  Court  have  decided, 
which  we  are  here  to  examine.     The  question 

brought 
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brought  before  us  is,  whether,  supposing  the  ac-       I822 
count  to  be  true — which  you  may  assume  for  the     c^bmbi 
purpose  of  your  argument,  though  we  give  no   lewis^g 
opinion  on  that — the  PlaintiflF  in  Error  has  not  by 
the  heading  which  is  given  to  the  paragraph  gone 
beyond  the  proposed  statement  of  the  proceedings 
before  the  Insolvent  Debtors'  Court,  of  which  it 
professes  to  give  an  account,  and  whether  by  so 
doing,  whereby  he  has  added  matter  confessedly 
forming  no  part  of  the  proceedings,  he  has  not 
made  that  matter  libellous  and  actionable,  which 
but  for  that  may  not  perhaps  have  been  so  ? 

On  that,  however,  it  is  not  necessary  that  we 
should  now  for  the  present  give  any  opinion,  and 
we  are  desirous  to  be  understood  as  giving  none, 
in  permitting  it  to  be  assumed  solely  for  the  sake 
of  the  argument. 

Assuming  the  publication  to  be  privileged  and 
permissible,  still  if  the  introductory  heading  of 
the  paragraph  be  not  justifiable,  the  pleas  by  way 
of  justification  are  bad.] 

On  that  point  then  it  was  submitted,  that  the 
heading  line  of  the  article  abstractedly  and  stand- 
ing alone  was  harmless ;  and  read  with  the  para- 
graph, taking  the  whole  together,  it  carried  the 
statement  no  further  and^  added  nothing  to  it. 
It  imputed  no  misconduct  to  the  Plaintiff  below, 
further  than  the  statement  made  him  culpable. 
The  line  was  merely  the  usual  mode  of  directing 

VOL.  X.  o  attention 
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1822.       attention  to  the  paragraph,  stating  the  subject 
Clement     matter  of  the  article  by  way  of  title. 


V, 
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It  was  further  submitted,  that  the  Jury  had  by 
their  finding  clothed  the  whole  of  the  paragraph, 
including  the  heading,  with  the  privilege  conceded 
to  such  publications,  and  their  verdict  had  made 
the  justification  a  good  and  sufficient  bar  to  the 
action,  by  pronouncing  the  account  to  be  as 
pleaded,  a  full,  true,  and  faithful  account  of  the 
proceedings  in  the  Insolvent  Debtors'  Court, 
which  amounted  to  a  complete  answer  to  an 
action  for  a  civil  injury  of  this  nature,  which  could 
only  be  maintained  by  proving  the  matter  com- 
plained of  to  be  a  falsehood,  being  of  the  very 
essence  of  the  Plaintiff's  action  and  the  sole 
foundation  of  his  right  to  damages. 

Per  curiam. 

In  truth,  the  words  are  here  introduced  into 
the  body  of  the  paragraph  which  constitutes  the 
libel,  and  are  not  merely  confined  to  the  leading 
line  or  title,  and  thus  form  part  of  the  libel  itself> 
if  it  were  necessary  to  lay  any  stress  on  that. 

We  have  no  doubt  that  the  objectionable  mat- 
ter imports  sufficiently  that  the  conduct  of  the 
attorney  was  shameful,  and  that  it  is  not  covered 
by  the  pleas  on  this  record. 

We  are  therefore  of  opinion,  that  on  that  point 

the 
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the  Judgment  of  the  Court  below  is  right:  and  182: 

that  it  must  consequently  be  Cubmi 

Affirmed,  jmu,' 


ft 


The  other  point  now  came  on  for  argument, 
when  it  was  insisted  on  the  part  of  the  Plaintiff 
in  Error,  that  the  Jury  not  having  assessed  the 
damages  on  the  inquisition,  the  only  means  of 
supplying  that  deficiency  was  by  awarding  a  new 
venire;  and  that  it  could  not  be  supplied  by  a  writ 
of  inquiry  of  damages  addressed  to  another  Jury, 
as  had  been  done  in  this  case. 

The  course  in  that  respect  is  governed  by  the 
rule  laid  down  in  Comfm^s  Digest  (b\  **  that  in  all 
"  cases  where  the  issue  is  tried  by  a  Jury^  and 
'<  damages  are  recoverable,  the  damages  ought  re- 
gularly to  be  assessed  by  the  Jury;  and  if  they 
do  not  where  damages  only  are  recoverable  the 
<'  verdict  shall  be  void,  and  the  omission  cannot  be 
"  supplied  by  a  writ  of  inquiry."  The  reason  for 
that  impracticability  is  then  given,  which  is  this, 
^'  for  thereby  the  Defendant  shall  lose  the  benefit 
"  of  a  writ  of  attaint,  if  the  damages  are  exces- 
**  sive."  So  that  where  the  Court  may  inquire  if 
any  thing  in  respect  of  which  no  writ  of  attaint 
lies,  a  writ  of  inquiry  may  be  awarded  and  will 
serve,  otherwise  there  must  be  a  venire  de  novo, 
and  a  writ  of  inquiry  cannot  be  given. 

In  Cheyneys  case{c),  3d  resolution,  the  rule  is 

(6)  Tit.  ''Damages;'  (C.  1).      Rolle's  Abr.  (Trial,)  722,  pi. 
(c)  10  Rep.  119.    See  also     14,  15,  16. 

o  2  broadly 


190  CASES  IN  THE  EXCHEQUER, 

1822.  broadly  laid  down — it  is  said  to  be  that  when  the 
Clembnt  Court  ej;  officio  ought  to  inquire  of  any  thing  upon 
LBwis!'Gent  which  uo  attaint  lies,  then  the  omission  of  it  may 
be  supplied  by  a  writ  of  inquiry  of  damages,  as 
in  the  said  case  ofquare  impedit,  to  inquire  of  the 
said  four  points,  for  of  them  no  attaint  lies,  as  is 
held  in  11  Hen.  4,  c.  80,  because  as  to  them  the 
inquest  is  but  of  office;  but  in  all  cases  where  any 
point  is  omitted  whereof  attaint  lies,  there  it  shall 
not  be  supplied  by  a  writ  of  inquiry  of  damages, 
upon  which  no  attaint  lies. 

In  Heydon's  case  (d)  also  the  same  ru  le  is  laid 
down,  and  the  same  distinction  taken  that  the 
writ  to  inquire  of  damages  is  but  an  inquest  of 
office,  and  no  attaint  lies. 

In  Mchorn  v.  Le  Maitre  (e)  it  was  held,  that  a 
writ  of  inquiry  could  not  be  awarded  to  supply  the 
omission  of  a  jury  in  not  finding  damages  but  that 
a  venire  facias  de  novo  must  go,  for  where  a  man  may 
have  attaint  there  no  damages  shall  be  assessed 
by  the  Court  if  they  be  not  found  by  the  Jury. 

The  distinction  has  been  taken  to  be,  that 
where  the  Jury  find  an  immaterial  issue  and  no 
other,  they  are  not  to  assess  damages,  but  when 
a  material  issue  is  found  for  a  plaintiff*,  the  same 
Jury  must  assess  the  damages.  In  this  case  all 
the  issues  found  were  material,  and  damages 
ought  to  have  been  assessed.  The  legal  conse- 
quence would  be,  that  if  the  damages  had  been 

(d)  jX  Rep.  6fl.  (e)  2  Wils.  367. 

assessed. 
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assessed,  a  writ  of  attaint  would  lie  for  an  ex-  I822. 
cessive  assessment,  and  the  Defendant  cannot  be 
ousted  of  that  remedy  by  the  substitution  of  a 
writ  of  inquiry,  which  is  only  an  inquest  of  oflSce. 
Seing  entitled  therefore  to  a  formal  writ  of  venire 
facias  juratores  de  novo,  and  the  Court  not  having 
awarded  it,  it  was  insisted  to  be  error  on  the 
record,  and,  consequently,  the  judgment  could 
not  be  maintained « 

Marryatt,  for  the  Defendant  in  error,  contrd — 
admitting  that  in  general,  as  matter  of  practice, 
the  Jury  who  try  the  cause  are  bound  to  find  by 
their  verdict  every  thing  which  should  flow  from 
a  finding  for  the  Plaintiff  as  a  necessary  conse- 
quence of  such  a  verdict,  and  that  if  they  do  not, 
the  particular  omission  cannot  be  supplied  by  a 
writ  of  inquiry — still  contended,  that  where  the 
omission  was  of  something  collateral  to  the  finding, 
and  did  not  form  a  necessary  part  of  the  verdict, 
the  defe  ct  might  be  well  supplied  by  a  subsequent 
writ  of  inquiry  of  damages  in  aid  of  the  verdict. 

In  this  case,  it  was  submitted,  the  Jury  were 
not  necessarily  bound  to  find  the  amount  of  da- 
mages as  part  of  their  indispensable  duty.  They 
have,  in  point  of  fact,  omitted  nothing  that  they 
ought  and  were  bound  to  have  found,  and,  conse- 
quently, a  writ  of  inquiry  of  damages  is  the  con- 
venient and  practicable  course  to  supply  that 
accidental  omission. 

The  result  of  the  pleadings  has  been  a  finding 

for 
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nn.  for  the  Plaintiff  below,  on  the  general  issue  of 
^Jl^^  not  guilty.  Then  they  have  found  for  the  Defend- 
Liww"  Gent.  ^^^  ^^  '^®  actiou  on  six  of  the  eight  special  pleas 
pleaded  by  way  of  justification,  and  for  the  Plain- 
tiff on  the  two  other  special  pleas  of  justification. 
They  were,  therefore,  precluded  from  finding  the 
amount  of  damages,  or  at  least  it  was  not  part  of 
their  duty  to  do  so;  and  the  damages  on  the 
three  pleas  found  for  the  Plaintiff  in  error  could 
not  well  be  assessed  so  long  as  there  was  on  the 
same  record  a  finding  for  the  Defendant. 

He  distinguished  from  the  present  case  the 
cases  which  had  been  relied  on  in  support  of  the 
assignments  of  errors,  in  that  there  was  in  each 
of  those  something  left  unfound  by  the  Jury  which 
they  had  been  in  duty  bound  to  have  found  as 
part  and  parcel  of  their  verdict,  and  without  which 
their  finding  was  incurably  and  irremediably  im- 
perfect and  void,  but  here  the  objection  to  the 
finding  is  made  matter  of  error. 

In  Cheynejfs  case,  where  issue  was  taken  upon 
the  tenure  on  a  writ  de  valore  tnaritagii,  the  Jury 
did  not  inquire  of  the  value  of  the  marriage  as 
they  clearly  ought  to  have  done,  and  they  would 
have  been  attaintable  if  they  had  found  exces- 
sively. 

There  are  other  cases  wherein  the  Jury  have 
only  a  mere  power,  as  in  avowries  for  distress,  and 
in  guare  impcdit,  where  by  statute  the  Jury  ought 
to  inquire  of  the  value  of  the  living,  &c.  the  four 

usual 
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usual  points,  and  some  others,  where  the  Jury  may  i  sa. 

assess,  but  if  they  do  not,  the  omission  is  not  an  c^I^ 

irremediable  defect,  and  the  Courts  may  supply  i^^^'cg, 
it  by  a  writ  of  inquiry. 

[BuRROUGU,  Justice. — In  quare  ijr^dit  it  has 
been  decided  otherwise,  I  apprehend.] 

In  Pryner  v.  Charlton  (_/)  where  the  Jury,  by 
negligence  of  the  Plaintiff  and  his  Counsel,  had 
not  been  charged  to  inquire  of  three  of  the  usual 
points,  if  church  full,  &c.  so  that  no  judgment 
could  be  given,  a  special  writ  of  inquiry  of  da- 
mages was  awarded. 

In  Eickom  v.  Le  Maitre  issue  was  taken  on  an 
alleged  misnomer  raised  by  plea  in  abatement. 
The  Court  there  held,  that  the  Plaintiff  was  enti- 
titled  to  his  judgment  peremptorily,  and  that  it 
was  immaterial  whether  the  plea  was  merely  a 
plea  in  abatement  or  in  bar.  There  the  Jury 
having  found  a  verdict  generally  for  the  Plaintiff, 
they  were  bound  also  to  assess  the  damages  as  a 
necessary  consequence  of  the  finding,  the  damages 
being  the  entire  object  of  the  writ  and  suit,  and 
there  being  nothing  to  prevent  the  assessment, 
the  whole  cause  of  action  being  found  for  Plaintiff. 
Here  the  Jury  have  found  partly  for  the  Plaintiff 
and  partly  for  the  Defendant,  finding  on  some 


issues 

for 

one 

and  on 

some  for  the  other  of  the 

parties 

(/)  Dj. 

,  ISj 

fol.  13. 

In 

d 
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In  that  case  the  Court  did  not  say  that  a  writ 
of  inquiry  would  be  error,  but  that  the  writ  of 
venire  de  novo  should  be  awarded,  in  order  that  if 
outrageous  damages  should  be  awarded  by  the 
Jury  who  found  the  verdict,  the  Defendant  might 
have  an  attaint. 

To  have  assessed  the  damages  in  this  case 
would  (it  was  submitted)  have  been  an  assws- 
ment  of  possible  damages,  as  they  would  have 
been  merely  contingent,  and  subject  to  the  con- 
trolling revision  of  the  Court,  or  to  their  ultimate 
decision  as  to  the  validity  of  the  pleas  by^ay  of 
justification. . 

piVooD,  Baron. — ^The  damages  might  neverthe- 
less have  been  found  and  ought  to  have  been 
assessed.  There  would  have  been  no  inconve- 
nience in  it,  for  if  the  Court  should  ultimately 
hold  the  pleas,  by  way  of  justification,  to  be  bad, 
the  Plaintiff  would  have  been  entitled  to  bis  ver- 
dict as  found,  so  that  in  truth  there  would  have 
been  no  contingency,  and  in  fact  it  is  very  com- 
mon in  practice,  and  is  found  to  be  very  useful  in 
the  result. 

BuRROVGH,  Justice. — \xvSayrey.TheEarlofRoch- 
ford(g),  a  verdict  was  found  by  the  Jury  for  the 
Plaintiff  upon  the  first  issue  of  not  guilty  to  false 
imprisonment,  and  for  the  defendant  on  three  spe- 
cial pleas  by  way  of  justification,  and  there  the 
damages  were  also  found  and  assessed  at  1000/. 

(g)  Bl.  Rep.  1165. 

subject 
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subject  to  the  opinion  of  the  Court  on  the  point  of       18 
admissibility  of  a  portion  of  the  evidence.]  cle 


The  argument  founded  on  the  course  of  an 
assessment  of  the  damages  being  by  writ  of  in- 
quiry, depriving  the  Defendant  of  his  remedy  by 
writ  of  attaint,  was  treated  as  one  which  the  Court 
would  not  estimate  or  regard  at  the  present  day, 
when  the  writ  and  process  of  attaint  had  been 
altogether  denied  and  abandoned  for  more  than 
200  years,  and  the  doctrine  had  become  obso- 
lete (A),  having  been  for  so  long  a  period  wholly 
superseded  by  the  modem  and  more  efficient  sub- 
stitution of  the  course  of  moving  for  a  new  trial. 

[BuRROUGH,  Justice. — If  the  Jury  had  assessed 
the  damages  in  this  case,  and  had  found  exces- 
sively,  it  is  clear  they  would  have  subjected 
themselves  to  an  attaint,  and  the  Defendant  ought 
not  to  be  deprived  of  that  remedy,  although  he 
may  have  other  modes  in  practice  of  obtaining 
redress. 

Dallas,  Chief  Justice. — We  cannot  treat  it  as 
obsolete,  the  remedy  is  still  available  to  par- 
ties, although  in  modern  times  not  resorted  to. 
Certainly  the  Courts  are  not  to  deprive  the  party 
of  his  remedy,  by  so  moulding  their  course  of 
proceeding  on  the  part  of  .a  Plaintiff  as  to  have 
that  effect.  Whenever  a  Jury  may  be  subjected 
to  attaint,  their  liability  must  be  preserved  to  the 
party  injured,  however  remote  the  probability  of 

(h)  See  6  Geo,  4,  ch.  50,  sect.  60. 

recurring 
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182^.      recurring  to   the  remedy.     It  is  therefore  an 
^][^;^     objection  to  the  mode  of  proceeding  by  writ  of 

L«.»?G«it  inquiry. 

BuRRouGH,  Justice. — ^In  the  case  of  Kynaston  y. 
The  Mayor  of  Shrewsbury  (i),  it  was  determined, 
that  an  omission  by  the  Jury  to  find  damages  on 
a  traverse  of  the  return  to  a  writ  of  mandamus, 
could  not  be  supplied  by  awarding  a  writ  of 
inquiry.] 

That,  it  was  submitted,  was  so  held,  because 
the  traverse  of  the  return  to  a  mandamus  was 
given  in  those  cases  by  the  statute  of  the  9th  of 
Atme,  ch.  20,  in  lieu  of  the  action  for  a  false  re- 
turn, and  there,  as  the  damages  are  a  necessary 
consequence  of  the  issue,  they  must  of  necessity  be 
found  by  the  Jury,  as  a  material  and  indispensable 
part  of  their  verdict.  In  the  case  of  Barker  v. 
Sir  Wolston  Dixie  {j\  where  it  was  determined 
that  smallness  of  damages  afforded  no  ground  for 
a  new  trial,  the  Court  recognised  the  substitution 
of  the  mode  of  proceeding  by  application  for  new 
trial  for  the  old  process  of  attaint,  and  decided, 
that  where  the  Jury  did  not  find  a  false  verdict, 
attaint  would  not  lie,  although  the  damages  might 
be  wrong.     Fitz.  105, 106,  two  contrary  opinions. 

The  following  cases,  in  which  writs  of  inquiry 
had  been  awarded  to  supply  the  omission  of  an 
assessment  of  damages  by  the  Jury  who  tried  the 
cause,  where  a  verdict  had  been  found  for  the 

(i)  %  Stra.  1052.  0)  Ibid.  1051. 

Plaintiff, 


N^ 
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Plaintiff,  and  the  damages  had  not  been  assessed,       182S. 
on  account  of  the  verdict  not  applying  to  the  very     cmm«ot 
point  at  issue^  or  to  an  immaterial  issue,  or  from   L^„*G^t. 
some  defect  in  the  pleadings  on  the  record,  were 
then  cited. 

In  Lacy  v.  Reynolds  {k),  the  damages  on  verdict 
for  Plaintiff,  in  an  action  for  words^  could  not  be 
assessed,  because  there  was  a  misjoinder,  and 
there  a  new  writ  was  awarded  to  assess  the 
damages.  In  2  Rollers  Abridgment^  99  D.(/),  the 
form  of  an  entry  of  such  a  writ  on  the  record  is 
given  "  action  for  words." 

[Park,  Justice. — That  does  not  import  a  writ 
of  inquiry.  The  words  are  a  new  writ  to  inquire 
of  damages,  novel  venire.] 

Meaning  (it  was  submitted)  a  new  writ  of  in- 
quiry, or  it  might  be  without  end  to  no  purpose. 

[BuRROUGH,  Justice. — Lord  Coke  says,  all  the 
precedents  cited  there  against  those  rules,  passed 
sub  silentio  without  the  advice  of  the  Court,  and 
against  the  rule  of  law. 

Dallas,  Chief  Justice. — And  therefore  (it  is 
said  there)  in  detinue,  if  the  Jury  find  damages 
and  costs,  and  no  value,  as  they  ought,  it  shall 
not  be  supplied  by  a  writ  of  inquiry  of  da- 
mages, for  the  reason  aforesaid;  and  therefore, 

{k)  Cro.  Eliz.  %U.  (I)  Title  Judgment,  p.  99,  pi.  1. 

by 
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1822.       by  the  Rule  of  Court,  a  new  veDire  facias  was 
"^^2^     awarded. 

J.EWU,  Genu 

BuRBOCGH,  Justice. — The  Court  treated  it  as 
a  judgment  by  default.] 

In  Jones  v.  Bodinham  (m),  a  writ  of  inquiry  was 
awarded,  because  the  verdict  being  given  on  an 
immaterial  issue,  the  Jury  could  not  assess  da- 


[Graham,  Baron. — There  was  only  one  issue 
in  that  case. 

Wood,  Baron. — A  single  issue  immaterial  stands 
for  nothing.] 

In  Brome  v.  Rice(n),  the  point  was  the  same  as 
here.  The  cause  of  action  was  confessed,  and  on 
an  issue  taken  aflerwards,  and  verdict  for  Defend- 
ant, the  Court  set  it  aside,  ordering  judgment  for 
the  Plaintiff,  and  they  awarded  a  writ  of  inquiry 
of  damages.     So  also  in  Craven  v.  Hanky  (o). 

In  Broadbent  v.  Wiiks(p),  judgment  was  entered 
up  for  the  Plaintiff  in  trespass,  notwithstanding^ 
a  verdict  for  the  Defendant,  on  a  justification,  the 
plea  being  bad  in  law.  It  was  there  insisted, 
that  as  the  whole  verdict  could  not  be  set  aside, 
because  there  had  been  two  counts,  and  one  issue 


(m)  1  Salk.  173; 
S70,  S.  C. 

(»)  2  Stra.  «7a. 

Carthcw, 

(o>  2Com. Rep.  548;  Barnes, 

355,  (186). 
(p)  Willes,  m. 

found 

H^HH^^|^^^|H 

^^^^^^^^^^^ 
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found  for  the  Plaintiff  and  one  for  the  Defendant,  18«2 

there  must  therefore  be  a  venire  de  novo,  but  the  clemk 

Court  gave  a  writ  of  inquiry,  allowing  the  Plain-  lbw,^'g 
tiff  to  enter  up  judgment  then  or  afterwards. 

[Richardson,  Justice. — There  was  only  one 
plea  there  to  the  whole  body  of  trespasses,  making 
it  as  an  interlocutory  judgment  on  confession  of 
the  Defendant:  and  that  brings  it  within  the  class 
of  cases  already  cited,  leaving  it  open  to  the  same 
observation  as  has  been  made  on  those. 

BuHRouGH,  Justice. — Shew  us  how  you  can 
get  interlocutory  judgment  here.  It  is  confined 
to  the  point  on  which  the  Court  gave  interlocutory 
judgment.] 

In  Kirk  v.  Nowell{q),  in  trespass  on  not  guilty, 
and  three  pleas  of  justification,  judgment  was 
entered  for  the  Plaintiff  on  the  general  issue,  and 
two  pleas  justifying  the  trespass,  notwithstanding 
a  verdict  was  found  for  the  Defendant  on  the 
fourth,  being  insufficient  in  law;  and  from  the 
manner  in  which  that  case  was  ultimately  dis- 
posed of  (r)  on  the  question  of  costs,  it  appears 
that  there  must  have  been  a  writ  of  inquiry  of 
damages  awarded  in  that  case. 

piVooD,  Baron. — According  to  my  recollection 
of  that  case,  it  was  otherwise.  It  certainly  came 
down  to  the  assizes  in  some  shape  or  other,  but 

(j)  1  Term  Rep.  118.  (r)  1  Term  Rep.  266. 

whether 


1822.  whether  the  damages  wjere  aesesBcd  before  a  Jury 
"^^^^  or  Judge  I  cannot  tell.  The  motion  respecting 
Lewi  *' Gent.  ^^  costs  was  founded  oo  the  point  that  the  Plain- 
tiff was  not  entitled  to  costs  on  all-  the  issues, 
where  he  had  succeeded  on  the  whole  case,  merely 
because  one  plea  was  held  bad,  but  I  am  quite 
Bure  that  the  point  respecting  the  assessment  of 
damages  never  came  before  the  Court.] 

Where  there  is  a  demurrer  to  evidence,  the 
damages  may  be  assessed  by  the  Jury  conditioa- 
ally,  or  the  Jury  may  be  discharged  without  such 
assessment;  in  which  case  the  damages  on  the 
determination  of  the  demurrer,  if  in  favour  of  the 
Plaintiff,  must  be  by  a  Jury  under  a  writ  of 
inquiry  to  be  awarded.     Buller's  Nisi  Prius  (t). 

[Wood,  Baron.— Cases  of  demurrer  to  evidence 
do  not  apply  here,  because  a  Jury  cannot  assess 
damages  on  a  demurrer  to  evidence.] 

It  was  submitted  that  they  might  or  might  not. 
In  Davison  v.  Newbott  (t),  the  Jury  being  dis- 
chai^d  upon  a  demurrer  being  joined  upon  evi- 
dence, a  writ  of  inquiry  of  damages  was  awarded, 
and  (the  reporter  observes)  it  was  said  by  the 
Court,  if  these  precedents  be  good  law,  then  it 
may  be  inquired  of  by  the  same  Jury  condition- 
ally. But  it  may  be  as  well  inquired  of  by  a  writ 
of  inquiry  of  damages  when  the  demurrer  is  de- 
tenuined,  and  the  most  usual  course  is,  when 


(^^  133,  134  (7  ed.  813).  (()  Cro.  Car.  1*3. 

there 


■» 
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there  is  a  demurrer  upon  evidence,  to  discbarge       i82j 
the  Jury  \^ithout  more  inquiry.  ^^ 


[Graham,  Baron.  —  Where  t|ie  demurrer  to 
evidence  is  overruled  by  the  Court,  it  is  a  judg- 
ment  by  the  Court,  and  a  writ  of  inquiry,  if  for 
Plaintiff,  must  be  awarded  to  assess  the  damages. 

Wood,  Baron. — Every  issue  here  is  a  separate 
thing,  and  each  must  be  found  by  the  Jury,  and 
may  be  separated  by  the  verdict ;  but  they  were 
bound,  es  officio,  to  assess  the  damages. 

BuRRouGH,  Justice.  —  The  broad  ground  is, 
where  the  Court  decide  on  the  law,  the  Court 
may  assess  the  damages,  but  whenever  there  is  a 
verdict,  the  Jury  must  assess  the  damages  as  a 
necessary  part  of  their  finding.] 

It  was  then  put  that  where  questions  of  law  and 
of  fact  are  determined,  and  no  doubt  remains  un- 
disposed of  on  either,  the  damages  only  remain  to 
be  assessed,  and  where,  since  the  statute,  the 
issue  found  for  the  plaintiff  covers  the  whole  case, 
a  writ  of  inquiry  may  be  awarded  to  assess  the 
damages,  and  that  is  the  proper  and  convenient 
course.  Where  the  Jury  have  therefore  in  any 
manner,  and  upon  any  occasion^  disposed  of  the 
whole  case,  and  concluded  the  parties  by  their 
verdict,  there  may  be  a  writ  of  inquiry  if  they 
have  not  assessed  damages.  Where  one  issue  is 
found  for  the  Plaintiff,  and  another  for  the  De- 
fendant, the  finding  for  the  Defendant  may  have 

the 
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18«2.       the  effect  of  repelling  the  Plaintiff's  whole  cause 

climknt     **f  action,  and  there  it  would  be  wrong  for  the 

i.>vris?GeDL  Jui'7  to  assess  damages,  and,  in  fact,  it  is  never 

done  on  issues  found  for  the  Plaintiff,  where  issues 

are  also  found  for  the  Defendant. 

[Wood,  Baron. — In  practice  it  certainly  is  not 
usually  done,  but  it  might,  and  I  think  always 
ought  to  be  done.  In  this  case,  if  it  had  been 
tried  before  me,  I  should  have  considered  it  my 
duty,  with  reference  to  these  bad  pleas,  to  have 
called  the  attention  of  the  Jury  to  the  damages, 
with  a  view  to  the  result  which  has  awaited  this 
verdict.  I  know  that  such  a  course  is  not  often 
adopted,  and  that  the  matter  is  not  n^oticed  at 
nisi  prius,  but  I  consider  it  an  oversight  and 
omission. 

BuBBOUGH,  Justice. — In  S(n/re  v.  Lord  Mock- " 
/ord(u),  already  mentioned,  that  was  done,  as  I 
well  remember,  for  I  was  present.  The  Jury 
assessed  the  damages  on  the  general  issue,  not- 
withstanding they  found  a  verdict  for  the  Defend- 
ants on  all  the  pleas  byway  of  justification,  which 
they  referred  to  the  opinion  of  the  Court  as  to  the 
evidence  by  which  they  had  been  supported,  and 
on  which  they  founded  their  verdict  for  the  De- 
fendant.]   (Bar  mistaken.) 

In  the  case  of  Knight  v.  LtUo  (/),  to  trespass  for 
breaking  Plaintiff's  close,  and  treading  and  eating 
grass,  the  Defendant  pleaded  three  pleas,  not 

/tf)  Supra,  194.  (t)  2  Wils.  81. 

guilty, 


guilty,  to  the  whole  declaration,  and  two  justifi- 
cations in  bar  of  prescription  of  right  of  entry  to 
kill  game.  Verdict  for  Plaintiff  on  the  first  plea, 
,  and  for  the  Defendants  on  the  two  special  pleas. 
Thereupon  an  application  for  judgment  non  obstante 
veredicto  upon  the  whole  record,  as  both  the  pre- 
scriptions were  bad  in  law,  the  Court,  because 
the  Plaintiff  had  a  verdict  on  the  general  issue, 
and  one  of  th«  trespasses  was  not  covered  by  the 
justifications,  whether  bador  not,  would  not  give 
him  judgment  on  the  whole  record,  as  he  was 
already  entitled  to  judgment  on  the  general  issue. 

So  here  it  was  urged,  the  Plaintiff  below  being 
entitled  to  judgment,  there  could  be  no  necessity 
for  a  venire  de  novo,  which  would  make  it  necessary 
to  rfetry  all  the  issues,  to  the  great  expense  and 
disadvantage  of  the  Plaintiff  in  the  action,  without 
a  shadow  of  benefit  to  the  Defendant,  whilst  a' 
writ  of  inquiry  would  obviate  every  diflSculty. 

[BuRRouGH,  Justice. — Such  a  mode  of  proceed- 
ing would  in  every  case  have  the  effect  of  giving 
a  Plaintiff  the  advantage  of  a  choice  of  two  juries, 
and  if  he  should  prefer  to  have  his  damages 
assessed  by  a  Sheriff's  Jury,  he  might  avail  him- 
self of  that  course  by  not  suffering  the  Jury,  who 
tried  his  cause,  to  assess  the  damages.} 

Reply  was  dispensed  with,  the  Court  being 
unanimously  of  opinion  that  the  award  of  a  writ 
of  inquiry  was  not  to  be  supported. 
VOL.  X.  p  Dallas, 
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U22.  Dallas,  Lard  Chief  Justice. — It  is  quite  plain 

^^^^     that  the  course  to  be  pursued  in  this  case  should 

T     ••«  *    have  been  an  award  of  a  writ  of  venire  de  novo. 

Jjswtt,  Gent 

The  question  now  made  was  not  raised  in  the 
Court  below,  and  they  have  improvidently 
awarded  a  writ  of  inquiry  of  damages. 

The  Defendant  would  thus  lose  his  remedy  by 
writ  of  attaint ;  and  it  is  clear,  from  the  ease  in 
2  Wilson,  that  the  law  still  attaches  consequence 
to  that  process. 

The  only  diflSculty  we  have  is  as  to  the  course 
to  be  adopted  for  our  correcting  the  proceeding 
of  the  Court  of  King's  Bench  in  that  respect. 
This  Court  cannot  award  a  venire  de  novo,  but 
we  may  remit  the  record  to  the  Court  below,  in 
order  that  they  may  do  so.  In  the  meantime,  we 
will  consider  of  the  form  of  the  judgment  neces- 
sary for  the  purpose  of  effecting  the  object. 

A  question  was  then  made  whether  the  whole 
record  should  be  sent  back  to  a  Jury,  or  only  the 
issues  found  for  the  Plaintiff. 

The  Counsel  for  the  Plaintiff  in  error  submitted 
that  the  whole  record  should  be  the  subject  of  the 
venire  de  novo,  citing  Lumiey  v.  Payne  (y),  where, 
in  ejectione  femue  against  baron  and  feme,  the 

(y)  %  Rol]e*8  Abr.  722,  Trials  well,  and  others  imperfect,  ye- 

pl.  18.     See  also  Sheffield's  nire  facias  for  the  whole,  and 

case  in  Scacc,  ib.  pi.  19,  where  the  Jary  may  find  contrary  to 

on  sereral  issues  some  found  first  finding. 

Jury, 
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Jury,  on  plea  of  not  guilty,  found  for  the  feme       18«2. 
generally,  and  gave  a  special  verdict  as  to  the     clbm»iit 
baron.    The  Court  having  adjudged  the  special  LBww,'Gent. 
verdict  insuflScient,  a  venire  facias  de  novo  was 
awarded  as  to  both  the  feme  and  the  baron ;  and 
upon  this  new  writ  the  feme  might  be  found  guilty, 
because  the  record  and  issue  is  entire,  and  be-* 
cause  the  verdict  is  insufficient  in  the  whole  and 
void,  and  the  matter  being  moved  in  arrest  of 
judgment,  the  clerks  said  that  it  was  their  course 
to  grant  the  venire  facias  de  novo  for  all. 

Richardson,  Justice. — I  have  much  doubt  whe- 
ther, the  judgment  being  an  entire  thing,  the 
venire  de  novo  can  be  awarded  for  less  than  the 
whole. 

Wood,  Baron. — It  may  go  on  all  the  issues  not 
held  to  be  bad,  and  on  which  the  damages  should 
have  been  assessed. 

Graham,  Baron,  and  Park,  Justice,  adverted 
to  the  cases  of  Lucetia  v.  Craufurd{z)  and  Ky- 
naston  v.  The  Mayor,  Sgc.  of  Shrewsbury  {a),  as  to 
the  practice. 

Adjourned  for  consideration  of  the  form  of 
judgment. 

The  Court  having  deliberated  on  the  point  of 
form  to  be  adopted  in  framing  the  entry,  ulti- 

(z)  New  Rep.  329.  (a)  Uhi  supra. 

p  2  mately 
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1822.       mately   ordered   their  judgment  to  be  entered 
Clement     Specially  in  the  following  terms. 


V. 

Lswis^Geat. 


It  appears  that  notwithstanding  the  verdict 
found  for  the  Defendant,  still  the  Plaintiff  ought 
to  recover  damages. 

But  it  further  appears  to  the  Court,  that  the 
Jury,  by  whom  the  issues  were  tried,  ought  to 
have  assessed  the  Plaintiff's  damages,  by  reason 
of  the  grievances  contained  in  the  declaration ; 
and  by  reason  of  their  not  having  assessed  such 
damages,  the  verdict  for  the  Plaintiff  on  the  first 
and  last  issues,  so  far  as  relates  to  the  second 
and  sixth  pleas,  is  void  in  law. 

It  further  appears,  that  in  the  record  and  pro- 
ceedings, &c.  there  is  error  in  this,  that  the  Court 
of  King  s  Bench  have  awarded  a  writ  of  inquiry, 
and  proceeded  to  final  judgment  thereupon; 
therefore,  it  is  considered  that  the  verdict  and  the 
inquisition  of  damages  be  annulled  and  vacated, 
and  the  final  judgment  in  the  Kings  Bench  be 
reversed ;  that  the  record  be  remitted  to  the  Court 
of  King's  Bench ;  and  that  the  same  Court  do 
anew  command  the  sheriff  to  cause  a  Jury  to 
come,  &c.,  to  try  the  first  issue  and  the  said  other 
issue  so  far  as  relates  to  the  second  and  sixth 
pleas. 

Judgment  affirmed  on  first  point: 
reversed  on  the  last, 

WiLLETT 


\ 


\ 
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1822. 

WiLLETT  V.  Clarke,  ^^r^jj; 

Vendor  and 

pN  motion  ofTindal  for  the  Defendant  (27  April)  itisn^jTswer 
it  was  ordered,  that  the  PlaintiflF  shew  cause  (on  L^to^l^y. 
7  Mat/)  why  the  verdict  obtained  by  the  PlaintiflF  mtSder  on>a7- 
in  this  cause  should  not  be  set  aside  and  a  non-  agned  to  be 
suit  entered,  or  why  the  judgment  should  not  be  SJfoa hbe«1' 
arrested.  TJ^^t 

cause  the  title 
to  be  completed 

The  action  was  trespass   on  the  case    upon  ^"^^^^'o^. 
promises.     For  that  a  certain  dwelling-house  was  ^*y^<*  *®^?« 

■  ^  vendee,  that  he, 

sold  by  auction,  as  being  late  the  property  of  a  ^^^  ^«o<^j^  p^^- 

cn&seu  ioe  es' 

bankrupt,  by  his  assignees,  under  the  following  ^je  wid  at  a 
conditions : — The  highest  bidder  to  be  the  pur-  perty  of  a  bank- 

.  .         nipt,  whose  as- 

cbaser,  to  pay  a  deposit  of  20/.  per  cent,  and  sign  signee  he  was. 
an  agreement  to  pay  the  remainder  on  having  a    Time  is  not 
good  title ;  to  be  entitled  to  possession  on  pay-  otsuch  a  con- 
ment ;  to  accept  the  usual  transfer  then  adopted  "^ ' 
at  Stowmarket  upon  purchases  of  such  copyhold  objec^Uon  to  Ae 

.  .  ^1  /•  action  that  the 

property ;    to  pay  the  expense  of  conveyances,  bond  was  not 
&c. ;  failing,  the  deposit  on  the  purchase  money  owf^tin  two 
to  be  forfeited  to  the  vendors  as  liquidated  da-  ^^^l^l'^t 
mages,  and  the  estate  to  be  resold,  and  the  ex-  l^S^b/hfni!^ 
pense  to  be  made  good  by  the  defaulter ;  that  at    piead,w.-it 
the  said  sale  the  PlaintiflT,  by  one  Wm.  Green  his  i'  °°^  *  f"""^ 

'       v  for  arresting  toe 

agent,  became  and  was  declared  to  be  the  pur-  jidpent,  that 

P        '  r  such  a  tender  is 

chaser.    And  that  on  1st  May,  1819,  the  plaintiflT,  5^JJ|J5[J^^^^ 

l^y  have  been  made 
^   afterwards,  viz. 
on  the  (&c)  two 
yean  after  the  day  when  the  money  should  have  been  paid,  "  afterwards"  being  the  tabitanot 
of  the  averment,  the  time  under  the  videlicit  being  immaterial. 
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1822.  ^jy  articles  of  agreement  of  that  date,  between 
himself  and  Defendant,  agreed  for  the  sale  of  said 
premises  by  Plaintiff  to  Defendant  for  900/., 
subject  to  said  conditions  of  sale  ;  that  Plaintiff, 
in  consideration  of  300/.  paid  on  execution  of  the 
said  agreement,  and  600/.  further  to  be  paid  to 
plaintiff  072  the  day  specified  in  the  said  conditions  of 
sale,  with  5/.  per  cent,  interest  thereon,  until  the 
premises  should  be  duly  surrendered  or  conveyed 
according  to  the  conditions  of  the  said  sale. 

The  declaration  then  set  forth  another  agree- 
ment between  the  parties,  of  the  5th  of  June  fol- 
lowing, reciting  that  certain  differences  had  arisen 
between   them   respecting  the  meaning  of  the 
former  agreement,  for  the  ending  whereof  it  was 
agreed,  that  Defendant  should  become  the  pur- 
chaser of  all  the  brewing  utensils  on  the  premises, 
except  as  therein  mentioned,  for  1 00/.  to  be  paid 
to  the  assignees  of  the  bankrupt  on  the  7th  June^ 
upon  their  agent  being  withdrawn  from  possession 
of  the  premises;  Defendant  thereby  agreed  to 
pay  to  Plaintiff  the  600/.  residue  of  the  purchase- 
money  under  the  first  agreement,  with  interest 
from  the  date  thereof,  upon  Plaintiff  making  a 
good  title  to  the  said  premises,  or  otherwise  if 
such  title  should  not  be  then  completed,  upon  the 
said  Plaintiff  executing^  at  his  ovm  ea^pense,  a  bond  to 
complete  such  title,  and  to  convey  the  said  estate  as 
soon  as  the  same  should  be  completed;  averring  un- 
dertaking to  perform  agreement  by  Defendant  in 
consideration  of  performance  by  Plaintiff;  that 

although 
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altliough  Plaintiff  was  ready  and  willing  before  and     s^^J 
on  the  said  25th  day  of  December,  1819,  and  always     Wha«it 
had  been,  to  cause  the  said  title  to  the  said  estate  and     Cluom. 
premises  to  be  completed,  and  that  the  estate  said 
premises  should  be  conveyed  to  Defendant  on  the 
terms  aforesaid ;  yet  the  said  title  was  not  complete 
before  and  on  said  25th  December.    And  there* 
upon,  the  said  title  so  remaining  incomplete  as 
aforesaid,  and  the  said  sum  of  600/.  not  being 
paid  to  Plaintiff,  Plaintiff  afterwards,  17  October, 
1821,  at  his  own  expense,  caused  to  be  prepared 
and  he  duly  executed  bond  (&c.)  purporting  that 
he  became  bound  to  Defendant  in  the  penal  sum 
of  1200/.  under  and  subject  to  a  certain  condition, 
whereby  it  was  declared,  that  if  the  Plaintiff  or 
his  heirs  did  and  should  at  his  cost  and  charges, 
when  the  same  should  be  completed,  and  with- 
out any  unnecessary  delay,  make  out  and  deduce 
a  good  title  to  the  said  messuage  or  tenement  and 
premises ;  and  also  if  the  said  Plaintiff  and  his 
heirs,  and  all  other  necessary  parties,  did  and 
should,  when  and  so  soon  as  a  good  title  could  be 
completed  to  the  said  messuage  &c.  as  aforesaid, 
at  the  costs  and  charges  of  the  said  Defendant, 
his  heirs  or  assigns,  convey,  surrender  or  other* 
wise  assure  or  cause  (&c.)  such  conveyances  being 
prepared  by  the  Defendant,  his  heirs,  or  assigns, 
or  as  he  or  they  might  direct  or  appoint  then,  (&c. 
bond  to  be  void,  &c.  &e.) 

Averment,   that    although   said   Plaintiff   did 
afterwards,  viz.  29  January,  1822,  at&c,  in  county 

aforesaid. 
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aforesaid,  tender  the  said  bond  with  such  condi- 
tion as  aforesaid,  so  duly  executed  as  thereinbe- 
fore mentioned,  to  the  said  Defendant,  and  then 
and  there  requested  the  said  Defendant  to  accept 
and  take  the  same,  and  to  pay  him,  the  said 
Plaintiff,  the  said  sum  of  600/.  with  interest 
thereon  as  aforesaid,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  said  last 
mentioned  agreement,  and  the  said  promise  and 
undertaking  of  him,  the  said  Defendant;  yet(&c. 
Breach.) 


tleport — [Material  allegations   of  declaration 
proved,  and  the  two  agreements  (a)  and  bond.] 

It 


(a)  The  agreements,  on  the 
Luiguage  of  which  the  judg- 
ment proceeded,  were  in  the 
foUowing  terms  :— 

''  Articles  of  agreement  made, 
concluded  and  agreed  upon  the 
Ist  May,  1819,  between  E. 
WiUett,  of  Thetford,  in  the 
county  of  Norfolk,  Esq.,  of  the 
one  part,  and  Robert  Clarke,  of 
Norton  Hall,  in  the  county  of 
Suffolk,  Esq.,  of  the  other  part. 
First,  the  said  E.  WxUett  doth 
hereby  agree  to  sell,  convey, 
and  surender ;  and  the  said  R, 
Clarke  doth  hereby  agree  to 
purchase  at  the  sum  of  900/. 
all  that  capital  dwelling-house, 
formerly  called  the  Cherry  Tree, 
with  the  brewhouse,  oudiouse, 
garden,  hereditaments  and  pre- 
mises thereto  belonging,  situate, 
lying  and  being  in  the  parish  of 


Stonftnarket,  in  the  county  of 
Suffolk,  as  the  same  were  late 
in  the  possession  of  John  Kent, 
a  bankrupt,  together  with  all 
fixtures  thereto  belonging,  and 
also  conformable  to  certain  con- 
ditions of  sale  of  the  said  pre- 
mises at  a  public  auction,  held 
at  the  K%ng*s  Head  Inn,  Ston- 
market  aforesaid,  on  Tuesday, 
the  27th  day  of  April  now  last 
past,  when  the  said  E,  WiUett 
purchased  the  said  premises  to 
the  use  of  him,  the  said  E.  WUr 
lett,  his  .heirs  and  assigns :  and 
the  said  E,  WUlett,  in  consi- 
deration of  the  sum  of  SOOL  to 
him  in  hand  well  and  truly  paid 
at  the  execution  hereof,  the  re- 
ceipt whereof  is  hereby  ac- 
knowledged, and  also  in  consi- 
deration of  the  further  sum  of 
600/.  to  be  paid  by  the  said  R> 

Clarke, 
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It  was  shewn  that  Defendant  took  possession  of 
the  premises  a  few  days  after  the  1st  May^  1819, 

that 


1822. 


Clarke^  his  heirs,  executors,  ad- 
ministrators or  assigns,  on  the 
day  or  at  the  time  or  times  spe- 
cified in  the  said  conditions  of 
sale  conformable  thereto,  toge- 
ther with  lawful  interest  for  the 
said  sum  of  600/.  at  and  after 
the  rate  of  5L  per  cent,  per 
annum  for  the  same,  untO  the 
said  premises  with  their  appur- 
tenances shall  be  duly  surren- 
dered or  conveyed,  according 
to  the  said  conditions  of  sale,  by 
the  assignees  of  the  estate  and 
effects  of  the  said  John  Kent^ 
doth  hereby  agree  to  convey 
or  surrender  the  said  premises 
as  aforesaid  unto  and  to  the  use 
of  the  said  R.  Clarke,  his  heirs, 
executors,  administrators  or  as- 
signs^ conformably  to  the  said 
conditions  of  sale." 

*'  Agreement  made  the  5th 
day  of  June,  1819,  between 
Eagle  WiUett,  of  Thetford,  in 
the  county  oi  Norfolk,  Esq.,  of 
the  one  part,  and  Robert  Clarke, 
of  Stowmarketi  in  the  said  coun- 
ty, farmer,  late  of  Norton,  in  the 
said  county,  of  the  other  part. 
Whereas  certain  differences 
have  arisen  between  the  said 
parties  respecting  the  meaning 
and  execution"  of  an  agreement 
bearing  date  the  1st  day  of 
May  last,  between  the  said  par- 
ties for  the  'purchase  of  an  es- 
tate at  SUmmarket,  late  the  pro- 
perty otJohn  Kent^  a  bankrupt  4 


for  the  ending  whereof  it  is 
agreed  by  and  between  the  said 
parties  hereto,  as  follows: — 
Namely,  that  the  said  Robert 
Clarke  shall  become  the  pur- 
chaser of  the  brewing  utensils 
upon  the  said  premises  (except 
barrels  and  half  barrels,  which 
are  to  be  paid  for  at  the  rates 
following:  namely,  barrels  10«. 
each,  and  half  barrels  5s,  each, 
be  such  casks  sweet  or  sour, 
and  also  except  all  casks  of  a 
smaller  size  than  half  barrels, 
which  smaller  casks  are  not 
hereby  sold,  but  are  to  remain 
the  property  of  the  assignees 
at  the  sum  of  100/.,  which  he 
hereby  agrees  to  pay  to  the 
assignees  of  the  said  John  Kent 
on  the  7th  day  of  June  instant, 
upon  their  agent  being  with- 
dravm  from  the  possession  of 
the  premises,  the  above  men- 
tioned barrels  and  half  barrels 
to  be  paid  for  to  the  sud  as- 
signees upon  delivery :  And  the 
said  R.  Clarke,  further  agrees 
to  pay  to  the  said  E.  WiUett, 
the  sum  of  600/.,  the  residue 
of  the  purchase-money  for  the 
said  estate,  together  with  legal 
interest  then  from  the  date  of 
the  said  recited  agreement,  on 
the  25th  day  of  December  nextf 
upon  the  said  E.  WiUett  makiog 
a  good  title  to  the  premises,  or 
otherwise  if  such  title  shall  not 
be  then  completed,  upon  the 

said 
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1822.  f.j^^^  ^  messeDger  under  the  commission  of  bank- 
ruptcy against  the  bankrupt,  whose  property  it 
had  been,  was  at  that  time  in  possession,  but. 
quitted  about  the  6th  JunCy  delivering  up  posses- 
sion to  Defendant  by  order  of  the  assignees,  ac- 
cording to  the  second  agreement ;  that  the  pre- 
mises were  principally  copyhold,  a  very  small  part 
only  being  freehold  ;  that  the  title  deeds  relating 
to  the  freehold  part  of  the  premises  were  in  pos- 
session of  an  attorney,  who  claimed  a  lien  on 
them,  and  that  holding  them  adversely  he  had 
considerably  delayed  the  Plaintiff,  and  had 
hitherto  wholly  prevented  his  completing  the 
title,  or  even  furnishing  an  abstract;  that  the 
copyhold  premises  were  held  of  the  Manor  of 
Stowmarket,  of  which  Messrs.  Marriott,  who  were 
the  solicitors  of  the  Defendant,  had  acted  for  him 
throughout  in  every  respect  of  the  business  of  the 
purchase  of  the  property,  were  lord  and  steward. 

The  Lord  Chief  Baron^  who  tried  the  cause, 
concluded  his  report  by  stating  the  objection  now 
insisted  upon  as  taken  at  the  trial,  and  that  he 
had  overruled  it  then  on  *the  ground  that  it  was 
matter  for  the  consideration  of  a  Court  of  Equity, 
but  that  he  wished  the  case  to  be  discussed  upon 
a  rule. 


said  E.  fVUlett  executing  (at  his  ifais  agreement  is  entered  into 

own  expense)  a  bond  to  corn-  by  each  party  for  himself,  his 

plete  such  title,  and  to  convey  heirs,  executors  and  adminis- 

the  said  estate  as  soon  as  the  trators.     Witness  the  hands  of 

same  can  be  completed.    And  the  said  parties.*' 

The 
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The  rule  had  been  obtained  by  Tindal,  upon  his 
application,  founded  on  the  following  objections. 

First,  that  as  the  Plaintiff  was  one  of  the  as- 
signees of  the  bankrupt,  whose  property  the  pre- 
mises had  been,  he  could  not  lawfully  purchase 
the  property,  and,  consequently,  could  not  legally 
dispose  .of  it  by  sale;  or  at  least  that  a  good  title 
could  not  be  made  by  him  on  that  account:  and 

Secondly,  that  if  he  could  make  a  title  not- 
withstanding that  objection,  as  he  had  not  done 
so,,  he  was  not  entitled  to  call  on  the  Defendant 
for  the  payment  of  the  purchase-money  until  a 
good  title  was  made  and  the  premises  properly 
conveyed  or  assured  to  the  Defendant. 

■  The  objection  on  which  the  alternative  of  the 
rule  for  arresting  the  judgment  was  founded,  was, 
'  that  the  performance  of  the  act  on  which  the 
right  to  demand  the  money  was  dependent,  had 
not  been  sufficiently  averred  in  the  declaration, 
and  that,  therefore,  the  action  could  not  be  main- 
tained. 

Jervis  shewed  cause,  insisting  that  the  Defend- 
ant could  not  avail  himself  of  the  objections  takea 
on  the  ground  of  the  opinion  expressed  by  the 
Lord.  Chief  Baron.  On  the  first  objection  he 
urged,  that  whatever  the  bankrupt  or  his  credi- 
tors might  do  towards  defeating  the  purchase  on 
such  objections,  it  did  not  lie  with  the  Defendant 
to  raise  them ;  that  he  and  his  attornies  were 
cognizant 
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vii^     cognizant  of  them  throughout,  and  that  they  were 
WiLLCTT     bound  by  notice ;  that  the  contract  was  beneficial 
Clarke,     to  the  cstatc,  and  a  Court  of  Equity  would  com- 
pel its  completion. 

On  the  second  objection  it  was  contended,  that 
under  the  terms  of  the  agreement  the  money  was 
to  be  paid  at  all  events,  whether  a  title  could  be 
made  or  not,  on  the  execution  of  the  bond  ;  and 
a  bond  having  been  executed  and  tendered  was 
sufficient  to  support  the  action. 

As  to  the  second  object  of  the  application,  that 
the  judgment  be  arrested,  it  was  submitted,  that 
the  averment  on  which  it  was  founded  was  a  suf- 
ficient averment  of  performance  of  the  condition 
precedent  to  raise  the  consideration,  which  en- 
titled the  Plaintiff  to  demand  the  payment  of  the 
money,  and  the  assumpsit  in  respect  of  which  the 
breach  had  been  assigned ;  and  that  as  no  time 
had  been  limited  for  the  execution  of  the  bond, 
-whilst  the  time  for  payment  of  the  money  had 
been  made  to  depend  on  the  time  of  the  execution 
of  the  bond,  that  act  might  be  performed  at  any 
time,  and  whenever  it  should  be  performed,  the 
money  was  eo  instanter  demandable,  and  not 
being  paid,  an  action  immediately  accrued,  and 
might  be  sustained  on  the  allegation  in  this  de- 
claration, putting  the  whole  of  the  Plaintiff's  case 
upon  the  record. 

They,  therefore,  contended,  that  there  was  no 
ground  for  disturbing  the  verdict  and  entering  a 

nonsuit. 
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nonsuit,  or  for  arresting  the  judgment,  and  that     ^ 


the  rule  must  be  discharged.  Wiu 

Clai 

Ttndal  and  Dover,  in  support  of  the  objections 
upon  which  the  rule  had  been  obtained,  insisted, 
that  neither  of  them  had  been  removed  or  an- 
swered by  the  arguments  urged  against  the  ap- 
plication which  had  been  made;  but  that  the 
Defendant  was  clearly  entitled  to  a  nonsuit,  as 
that  at  all  events  judgment  must  be  arrested  on 
the  ground  of  the  insufficiency  of  the  most  mate- 
rial averment  in  the  Plaintiff's  declaration. 

They  submitted  that  it  was  no  answer  to  the 
first  objection  to  say,  that  this  Defendant  had  no 
right  to  raise  it,  and  that  it  belonged  to  the  bank- 
rupt or  his  assignees  to  take  it,  because  it  was  an 
objection  founded  simply  on  the  possibility  that 
the  bankrupt  or  his  creditors  might  take  it,  and 
the  certainty  that  if  taken  by  them  it  must  suc- 
ceed to  the  destruction  of  the  Defendant's  title. 

In  Equity  (they  urged)  many  insuperable  ob- 
jections to  compelling  a  completion  of  purchase 
were  founded  on  the  mere  difficulty  of  making 
title  and  the  delay  and  expense. 

[Richards,  C.  B.  That  is  not  an  objection  to 
title  but  to  the  conveyance,  matters  very  fre- 
quently confounded.] 

That  would  still  be  a  sufficient  objection  to  this 
contract.      For  the  proposition  that    assignees 

cannot 
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]^^  cannot  be  purchasers  of  the  bankrupt's  estate, 
they  cited  Whichcote  v.  Lawrence  (c),  Campbell  v. 
Walker  (d),  and  particularly  Ex  parte  Reynolds  (e). 
Ex  parte  James  (/),  and  Ex  parte  Bennett  (g),  and 
that  objection  to  the  whole  contract,  which  was 
alone  in  substance  the  only  ground  upon  which 
this  action  for  the  remainder  of  the  purchase- 
money  could  be  sustained,  they  contended  was 
one  upon  which  the  Defendant  was  fairly  entitled 
to  rest  his  defence,  both  in  reason,  in  equity,  and 
in  law,  whether  it  were  an  objection  to  title  or  to 
conveyance  ;  as  to  the  title  without  assurance,  or 
conveyance  without  title,  would  equally  be  an 
answer  to  the  present  demand. 

On  the  same  point  the  Court  were  referred  to 
the  words  of  Lord  Kenj/on,  as  singularly  applica- 
ble to  the  facts  as  taken  from  the  case  of  Glaze- 
brook  V.  WoodrowQi).  "  And  now  the  Plaintiff, 
who  is  to  execute  the  conveyance,  and  who  is  also 
the  person  to  pay  for  it,  not  having  made  it  or  made 
a  tender  of  it  to  the  Defendant,  nevertheless  calls 
upon  him  by  this  action  to  pay  the  consideration 
money.  The  very  statement  of  such  a  claim  is 
enough  to  refute  it.  If  these  be  not  dependent 
covenants,  it  is  difficult  to  conceive  what  cove- 
nants are  so."  Lord  Kenyon  then  puts  the  in- 
stance of  a  trader  who  had  entered  into  such  a 


(c)  8  Ves.  740.  (/)  8  Ves.  337. 

\d)  5  Ves.  678.  (g)  8  Tenn  Rep.  370. 

(e)  Ibid.  707.  (A)  10  Ves.  381.  395. 

contract 
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contract  for  the  sale  of  an  estate,  becoming  a  ,^^f* 
bankrupt  between  the  sale  and  the  execution, 
saying  *'  the  vendee  might  be  in  the  situation  of 
having  had  payment  enforced  from  him  and  yet 
be  disabled  from  procuring  the  property  for 
which  he  had  paid.'' 

Now  that  they  urged  was  precisely  the  predi- 
cament of  the  Defendant  in  this  case. 

On  the  point  of  pleading  it  was  contended, 
that  the  declaration  was  not  framed  to  sustain  a 
judgment,  because  it  was  not  sufficiently  averred 
that  enough  had.  been  done  by  the  Plaintiff  to 
support  his  action  ;  for  that  the  bond  had  clearly 
not  been  tendered  in  time,  or  if  it  had,  it  was  not 
a  sufficient  consideration ;  that  it  was  not  averred 
that  the  Plaintiff  had  made  or  could  make  and 
was  ready  to  make  a  good  title  which  was  re- 
quired, because  the  bond  was  not  to  be  given  in 
lieu  of  title,  but  in  furtherance  of  it ;  whereas  the 
only  allegation  is,  that  the  Plaintiff  offered  a  bond, 
and  that  two  years  after  the  time  when  it  would 
have  been  consistent  with  the  agreement. 

It  was  therefore  insisted,  that  whatever  might 
be  the  opinion  of  the  Court  on  the  first  branch  of 
the  motion,  at  all  events  the  judgment  must  be 
arrested. 

Richards,  Lord  Chief  Baron. — We  are  of  opi- 
nion that  this  rule  must  be  discharged,  as  on  both 
the  points  made  by  the  application  to  the  Court 

on 
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1822.  on  the  part  of  the  Defendant,  we  think  that  there 
wiLLiTT  is  no  ground  for  disturbing  the  verdict,  or  arrest- 
CLiiKB.     ing  the  judgment- 

The  first  point  that  has  been  raised  is,  that  the 
contracts  which  form  the  basis  of  this  action  hav- 
ing been  made  by  a  party  who  has  purchased 

• 

and  sold  a  portion  of  the  property  of  a  bankrupt, 
being  himself  one  of  the  assignees  of  that  bank- 
rupt's estate,  under  the  commission  of  bankruptcy, 
were  in  themselves  illegal,  or  at  least  such  as  can- 
not be  sustained,  the  action  must  fail;  as  that  ' 
circumstance  appears  by  the  Plaintiff's  own  aver- 
ments in  the  declaration  on  this  record. 

Now  notwithstanding  I  perfectly  agree  with 
the  propositions  of  the  counsel  for  the  Defendant, 
that  it  is  contrary  to  the  policy  of  the  law  gene- 
rally that  the  assignees  of  a  bankrupt  should 
become  a  purchaser  of  the  property  of  the  bank- 
rupt, and  that  there  are  conclusive  authorities  for 
that,  I  cannot  admit  that  they  apply  to  this  case, 
for  that  objection  is  wholly  matter  of  equity,  and 
cannot  be  raised  by  the  Defendant  in  this  pro- 
ceeding at  law,  so  as  to  form  a  ground  for  that 
part  of  his  motion  which  asks  for  a  nonsuit,  on 
the  argument  that  it  deprives  the  Plaintiff  of  his 
right  to  sue  him  at  law,  in  respect  of  a  contract 
so  contrary  to  law. 

The  doctrine  of  incapacity  in  an  assignee  to 
purchase  the  bankrupt's  estate,  is,  even  in  equity, . 
not  of  very  remote  origin.     The  present  Lord 

Chancellor 
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Chancellor  (a)  is  the  author  of  that  law ;  and  though  i  s^^- 
it  is  DOW  established  in  his  Court,  I  remember, 
^hen  I  first  came  to  the  bar,  that  it  was  matter 
at  least  of  very  considerable  doubt  amongst  those 
who  were  at  that  time  the  most  fully  conversant 
"with  the  principles  and  practice  of  Courts  of 
Equity. 

Admitting  the  equitable  objection  to  the  title 
then  to  be  now  settled  by  the  decisions  which 
proceed  on  that  doctrine,  I  do  not  consider  that 
it  can  in  any  way  be  available  in  an  action  at  law 
such  as  the  present,  nor  in  the  mode  in  which 
advantage  is  here  attempted  to  be  taken  of  it.  I 
know  from  experience,  whatever  respect  I  may 
ba^e  for  the  principles  of  equity  and  the  rules  of 
the  Courts  of  Equity,  that  nothing  can  be  more 
dangerous  than  mixing  up  matter  of  Equity  with  ' 
matter  of  law,  and  carrying  maxims  of  Equity  to 
Courts  of  Law,  where  questions  of  a  very  dif- 
ferent nature  are  to  be  disposed  of  in  a  different 
manner  and  upon  different  principles.  Courts  of 
Law,  if  they  would  consider  topics  of  equity, 
have  not  the  machinery  for  sifting  such  questions. 
Courts  of  Equity  have  the  means  of  getting  at 
trusts  and  various  other  latent  interests  unknown 
to  Courts  of  Law.  Equitable  matter  must  there- 
fore be  left  to  equitable  Courts,  for  they  would 
only  serve  to  embarrass  Courts  of  Law  with  the 
consideration  of  evils  over,  which  they  could 
exercise  no  controul,  and  which  they  want  the 
power  and  the  means  to  remedy. 

(a)  Lord  Eldon. 

VOL.  X.  a  Now, 
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1822.  Now,  although  in  point  of  equity  an  assigBee 

may  not  purchase  the  estate  of  a  bankmpt,  and 
his  purchase  being  void  or  voidable  he  might  not 
be  able  to  make  a  good  title  himself,  and  his  con- 
veyance might  be  avoided,  non  constat  that  he  can* 
not  do  so  at  all;  for  it  does  not  follow  that  suf- 
ficient parties  to  the  conveyance  may  not  be  forth- 
coming. There  is  in  equity  a  wide  difference 
recognized  by  the  Courts  between  the  considera- 
tions which  belong  to  making  title,  and  such  as 
belong  to  making  conveyance. 

On  that  objection  I  am  clearly  of  opinion  that 
there  is  no  ground  for  granting  a  new  trial  here. 

On  the  question  of  the  delay  which  has  taken 
place,  I  consider  that  the  objections  to  the  title 
sufficiently  account  for  it,  and  exonerate  the 
Plaintiff  from  blame,  or  at  least  from  such  blame 
as  should  lose  him  his  contract.  His  sale,  perhaps, 
required  to  be  confirmed  by  all  the  creditors.  It 
is  true  that  it  is  not  so  confirmed,  still  he  may 
have  expected  to  procure  their  concurrence  in 
confirming  it.  At  all  events,  the  Defendant 
throughout  knew  of  all  the  difficulties  attending 
the  completion  of  the  title  from  the  beginning  to 
the  end,  or  his  attorney,  who  attended  the  prepa- 
ration of  the  contract,  did.  It  formed  matter  of 
discussion  from  the  very  first  and  at  the  outset, 
and  was  the  cause  and  the  basis  of  an  agreement 
between  the  parties.  They  afterwards  make 
another  agreement ;  neither  Defendant  nor  his 
attorney  made  any  objection  on  the  grounds  now 

suggested. 
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suggested,  yet  they  both  knew  that  the  Defend-  ^  ^^f  • 
ant  was  assignee  of  the  bankrupt  whose  estate  it 
had  been,  relying  of  course  on  the  responsibility 
of  the  person  with  whom  the  contract  was  made, 
and  having  full  confidence  in  his  capacity  to  in- 
demnify. The  Defendant  agrees  to  pay  the  money 
upon  a  good  title  being  made,  and  so  soon  as  it 
should  be  made.  There  was  no  reference  to  the 
possibility  of  making  such  a  title,  nor  to  any  pre- 
cise period  of  time  within  which  it  was  to  be  made. 
Then  comes  the  alternative  contemplated  and  ex- 
pressly stipulated  for  by  the  Defendant,  of  a  bond 
to  be  given  to  him  by  the  Plaintiff,  if  the  title 
should  not  be  completed  when  the  remainder  of 
the  purchase-money  should  be  paid  by  the  Defend- 
ant. That  assumes  the  probability  that  the  title 
might  not  be  completed ;  it  shews  the  Defendant 
was  aware  of  the  difficulties.  The  title  could  not 
be  completed  by  the  time,  then  the  bond  becomes 
necessary  according  to  the  agreement.  It  is  to 
be  a  bond  to  cause  the  title  to  be  completed,  and 
that  the  premises  should  be  conveyed  to  the  De- 
fendant. No  time  is  mentioned,  that  is  left  inde- 
finite. The  money,  however,  is  to  be  paid  upon 
executing  the  bond  to  cause  the  title  to  be  com-  ^^^-.  y/C--^ 
pleted,  and  that  the  estate  should  be  conveyed. 

Under  this  agreement  I  think  the  Defendant 
has  shut  his  own  mouth,  and  bound  himself  to  pay 
the  money  on  the  single  condition  of  having  the 
bond  executed.  He  made  no  other  stipulation  in 
the  agreement,  which  was  advisedly  entered  into 
with  ail  the  difficulties  now  objected  quite  appa- 

Q  2  rent. 


A^ 


>^.   cV^ai^r^ 
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1822.  Yent,  and  the  objections  now  taken  then  existing, 
wiLLETT  and  known  to  exist.  The  Defendant  had  posses- 
Cla'rik.  sion  of  the  property,  and  might  have  had  the 
benefit  of  the  bond,  which  was  all  he  stipulated 
for.  He  was  bound  then  to  pay  the  money,  taking 
what  he  contracted  for,  the  bond.  Can  the  Court 
now  say  that  he  is  not  bound  by  such  a  contract? 
With  its  improvidence  the  Court  have  nothing  to 
do.  It  was  a  valid  contract  for  good  considera- 
tion, freely  entered  into  on  his  part.  He  should 
have  taken  the  bond,  and  if  the  title  had  not  been 
completed  in  due  time,  he  might  resort  to  his 
remedy  on  the  bond.  The  payment  of  the  money 
by  him  was  to  be  immediate  on  the  execution  of 
the  bond. 

Then  what  was  done  by  the  parties  ?  It  is  said 
that  the  bond  was  not  executed  by  Willett,  the 
PlaintiflF,  on  the  25th  of  December^  according  to 
the  terms  of  the  agreement,  and  was  not  tendered 
till  nearly  two  years  after  the  time  when  it  should 
have  been  executed.  The  answer  to  that  is  ob- 
vious, it  is,  that  Willett  was  not  called  upon  to 
execute  it  before  that  time.  The  money  was  not 
tendered,  and  a  demand  of  the  bond  made.  There 
is  nothing  in  the  agreement  requiring  the  bond  to 
be  executed  within  any  given  time ;  on  the  con- 
trary, it  is  an  alternative  depending  on  a  very 
uncertain  matter,  the  completing  the  title  in  the 
mean  time.  It  is,  moreover,  for  the  accommo- 
dation and  advantage  of  the  Defendant  that  the 
execution  of  the  bond  should  be  postponed ;  it 
enabled  him  to  keep  his  money  the  longer .  The 

money 
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money  was  to.be  paid  by  him  on  the  execution  of  ^^' 
the  bond ;  the  delay  of .  executing  was  favourable 
to  him.  But  in  point  of  fact  the  Plaintiff  has  at 
length  executed  a  bond,  and  he  has  tendered  it 
for  acceptance  to  the  Defendant,  which  is  tanta- 
mount to  a  demand  of  payment  of  the  money 
under  the  agreement,  and  the  bond  so  executed 
and  tendered  is  conditioned  properly,  according 
to  the  terms  stipulated  by  the  contract  between 
the  parties.  [His  Lordship  read  the  condition  of 
the  bond.] 

.  However  much,  therefore,  the  Court  might 
regret  the  hardship  of  the  Defendant's  case,  it  is 
quite  clear  that,  in  point  of  law,  he  has  no  pretence, 
upon  the  objections  made  on  this  motion  for  a^ 
nonsuit,  to  set  aside  the  verdict  which  has  been 
found  for  the  Plaintiff.  It  is  impossible  that  he 
should  succeed  in  such  a  case  with  a  jury,  and  he 
cannot  say  that  there  is  any  foundation  laid  to 
induce  the  Court  to  say  that  it  should  not  have 
gone  to  the  jury. 

On  the  point  of  pleading,  on  which  it  is  sought 
to  arrest  the  judgment  also,  I  am  of  opinion  that 
the  averments  are  sufficiently  positive  and  explicit 
to  warrant  the  judgment  of  the  Court.  I  am, 
therefore,  clearly  of  opinion  that  this  rule  must  be 
discharged. 

Graham,  Baron. — I  am  certainly  wholly  of  the 
same  opinion.  It  is  quite  plain  that  the  Defend- 
ant has  forged  chains  for  himself  in  making  this 

agreement. 
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1822.      agreement.    It  is  equally  clear  that  he  cannot 

wiLLETT     liberate  himself  at  law,  whatever  other  course  he 

CLA^itM.     ^^J  possibly  have  of  extricating  himself  from 

what  is  manifestly  a  very  embarrassing  difficulty. 

It  is  certainly  now  clearly  established  in  the 
Courts  of  Equity  as  an  equitable  axiom,  that  the 
assignee  of  a  bankrupt  cannot  purchase  any  part 
of  the  bankrupt's  property,  or  at  least  that  such 
a  purchase  cannot  stand  if  impugned  in  a  Court 
of  Equity.  Had  this  case,  therefore,  rested  on 
the  first  agreement  between  the  parties,  I  should 
have  considered  that  objection  a  complete  answer 
to  this  action,  for  that  the  Plaintiff  ought  not  to 
be  permitted  to  recover  against  the  Defendant  the 
price  of  a  title  which  he  could  not  sustain  in 
equity;  and  I  should  have  thought  the  Defendant 
entitled  to  resist  the  payment  of  the  residue  of  the 
purchase-money  as  now  claimed  by  the  Plaintiff, 
and  on  that  ground. 

Upon  the  second  agreement,  however,  I  think 
the  Plaintiff"  has  a  sufficient  case,  and  that  the 
Defendant  has  shut  out  the  plea  of  such  an  answer 
as  Would  otherwise  have  availed  him. 

Th6  firit  agreement  was  a  common  agreement 
for  the  sale  and  purchase  of  those  premises,  be^ 
tween  the  Plaintiff,  one  of  the  assignees  of  the 
bankrupt,  and  the  Defendant. 

The  second  agreement,  which  appears  to  have 
been  made  necessary  in  consequence  of  disputen 
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1822.  to  be  given  on  the  one  side,  and  to  be  taken  on 
wiLLBTT  the  other.  Then  the  bond  is  tendered  according 
CiJ'brs.  to  the  terms  of  the  agreement.  If  a  party  chooses 
so  to  bind  himself,  it  is  his  own  fault,  and  he  must 
submit  to  the  consequences.  This  Court  cannot 
assist  him.  We  cannot  reject  on  his  part  the 
alternative  which  he  has  himself  assented  to.  He 
proposed  and  acceded  to  the  alternative  of  a  bond 
for  his  indemnity,  and  bound  himself  to  pay  the 
remainder  of  the  purchase-money  as  soon  as  it 
should  be  executed ;  in  the  words  of  the  agree- 
ment, **  upon"  the  execution.  Then  the  bond 
being  so  executed,  the  person  so  binding  himself 
can  give  no  answer  to  the  demand  of  which  he 
has  made  that  execution  of  a  bond  the  sole  con- 
dition. 

As  to  the  objection  that  the  bond  tendered  was 
not  tendered  conformably  with  the  terms  of  the 
agreement,  I  am  clearly  of  opinion  that  it  is. 

With  respect  to  the  time  when  the  bond  is 
alleged  to  have  been  tendered,  I  think  it  sufficient 
to  observe  that  both  parties  pass  it  over.  There 
is  not  on  either  side  any  stipulation  as  to  the  time 
within  which  it  is  to  be  executed.  Upon  that 
ground  of  objection,  therefore,  I  think  that  nothing 
can  be  urged.  The  defect  is  not  in  the  pleading, 
but  in  the  transaction  upon  which  it  is  founded. 
The  act  of  executing  the  bond  is  to  give  the 
Plaintiff  a  right  to  be  paid,  or  to  sustain  an  action. 


On 


Oq  all  the  points,  therefore,  I  am  of  opinioii 
that  this  rule  must  be  discharged. 

Wood,  Baron. — I  am  not  disposed  to  add  any 
thing  to  what  has  been  already  so  fully  discussed 
on  the  question  of  the  first  objection,  or  the  merits. 

On  the  other  point  made,  which  raises  the. 
question  of  arresting  the  judgment,  I  am  desirous 
of  saying  a  word  or  two.  It  has  been  said  that 
time  is  of  the  essence  of  this  contract,  and  there- 
fore that  the  averment  in  the  declaration  should 
have  been,  that  the  Plaintiff  tendered  the  bond 
within  the  time  in  which  by  the  agreement  he 
was  bound  to  do  so.  Undoubtedly  where  time  is 
of  the  essence  of  a  contract,  such  an  averment,  so 
stating  the  performance  of  the  act  necessary  to  be 
done,  should  be  plainly  and  positively  made; 
and  if  it  had  been  necessary  that  the  bond  should 
have  been  tendered  on  the  25th  of  December,  a 
tender  should  have  been  averred  of  a  bond  exe- 
cuted. If  that  had  been  necessary  here,  still  the 
Plaintiff  would  have  had  the  whole  of  the  day  of 
the  25th  of  December  to  have  tendered  the  bond. 
Then  what  is  the  allegation  here  ?  It  is,  that  the 
Plaintiff  afterwards,  to  wit,  on  the  22d  of  January, 
1822,  tendered  the  said  bond,  with  such  condition 
as  aforesaid  so  duly  executed  as  hereinbefore 
mentioned,  to  the  said  Defendant,  and  then  and 
there  requested  (&c.)  Now  here  the  substantial 
part  of  the  allegation  is,  that  the  Plaintiff  after- 
wards tendered  the  bond,  &c.,  and  that  allegation 
would  be  sufficient.    Then  what  follows  the  "  to 

wit" 
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1822.  wit"  is  immaterial,  and  really  in  pleading  signifies 
nothing.  It  is  a  mistake  to  consider  that  the 
videlicet  binds  the  pleader  to  a  particular  day, 
the  allegation  of  the  day  preceding  the  words  "  to 
wit,"  amount  to  no  more  than  afterwards,  and  are 
therefore  wholly  immaterial.  Non  constat  that 
the  tender  may  not  have  been  made  on  the  day 
following,  and  the  party  having  the  entire  day, 
that  would  have  been  sufficiently  in  time. 

In  this  case,  however,  the  time  is  really  not  of 
the  essence  of  the  contract ;  it  is  not  a  contract 
of  such  a  nature  as  to  make  the  time  essential. 
On  these  grounds  I  consider  the  word  afterwards 
is  sufficient,  and  that  the  averment  is  well  enough. 

Then  it  is  not  disputed  that  the  condition  of 
the  bond,  set  out  in  the  declaration  as  that  of  the 
bond  in  fact  tendered,  is  not,  according  to  the 
terms  of  the  agreement,  such  a  bond  as  was  suf- 
ficient to  satisfy  the  contract  between  the  parties. 

I  am,  therefore,  also  clearly  Of  opinion  that 
there  is  no  ground  for  a  nonsuit,  and  none  for 
arresting  the  judgment  in  this  case. 

Garrow,  Baron. — On  the  first  point  it  should 
not  be  forgotten  that  the  objection  was  at  one 
time,  even  in  equity,  by  no  means  a  settled  matter, 
but  that,  on  the  contrary,  it  was  a  point  of  con- 
siderable difficulty  until  decided  by  the  present 
Lord  Chancellor,  who  has  been  correctly  and 
accurately  stated  to  be  the  author  of  the  doctrine. 

I  should 
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I  should  certainly  myself  have  had  very  much  ^^ 
doubt  whether  a  Court  of  Equity  would  have  re- 
lieved the  parties  in  this  case  under  all  the  cir- 
cumstances, but  I  am  quite  sure  that  in  this  pro- 
ceeding at  law  we  have  not  the  means  of  relieving 
them,  even  if  they  could  shew  themselves  to  be 
unquestionably  entitled  to  relief. 

The  distinction  made  at  the  bar,  that  the  bond 
in  this  case  agreed  to  be  executed  was  not  to  be 
taken  in  lieu  or  instead  of  a  title;  no  one  suggests 
that  it  was.     The  object  and  intent  of  the  bond 
are  quite  obvious.    The  fact  is,  that  the  party 
anxious,  for  the  sake  of  pursuing  the  business,  to 
have  and  to  keep  the  possession,  is  willing  to  take 
it  at  all  risks  and  hazards  of  title,  of  all  of  which 
he  was  well  aware,  agrees  to  take  a  bond  to  in- 
demnify himself,  the  condition  of  which  is,  that 
the  obligor  will  make  a  title.    That,  we  know, 
may  be  done  by  buying  in  rights  which  may  cer- 
tainly, from  the  nature  of  such  matters,  be  at- 
tended with  much  difficulty,  expense,  and  delay; 
still  it  may  by  possibility  be  done,  if  the  proper 
parties  can  be  brought  together,  and  be  induced 
to  consent.    In  the  meanwhile,  however,  the  pur- 
chaser is  anxious  for  possession,  and  he  takes  it 
under  the  protection  of  the  bond  of  the  vendor, 
telying  on  his  responsibility.    The  bond,  there- 
fore, was  not  meant  to  be  a  substitute  for  the  title, 
but  to  be  ancillary  to  it,  and  to  secure  it  to  the 
Defendant  by  the  exertion  of  the  Plaintiff. 

On  the  other  points  I  also  concur  in  the  opinion 
of  the  Court. 

Rule  discharged. 
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j^  Heneage  and  Others  v.  Lord  Viscount  Andoveh 

^-^v-fci'  and  others. 

CenitnirtiDii 

lJ/i!^'a^JOHN  WALKER  HENEAGE,  by  his  will, 


tioD  of  my  Bfiec- 

IJ;^'h«S^'*  *'  As  to  my  worldly  estate,  I  charge,  give,  de- 

S^K'  ™e,  and  dispose  thereof  as  follows:  And  first,  1 

^^^'  charge  and  make  liable  all  and  singular  my  ma- 

"v'^iS^id^  nors,  messuages,  lands,  tenements,  and  real  estates 

th'lt  !^'i^  hereinafter  mentioned,  to  and  with  the  payment 

"^rri^^ii  °^*^  ^°*^  singular  the  just  debts  which  may  be 

umekiDdai-  Jug  and  owing  by  me  at  my  decease,  either  by 

^e™« which  mortgage,  bond,  or  simple  contract:  I  give  and 

.hown  h«  in  devise  all  and  singular  my  manors,  capital  and 

my  lifelime. 

And  I  iwioiuij  Other  messuages,  farms,  lands,  rectories,  advow- 
eDtrMtm;  mM  sons,  tents,  tithcs,  and  hereditaments,  situate, 
ceue  to  Hiti«  staoding, 

IwD  tmttee*  wch  part  of  mj  n»X  euau  »%  the  ih&ll  dunk  prapa  fat  the  apedtl  V"^"^  '^ 
•ecunng  to  ihc  taid  (penoa)  during  her  nitnisl  life  (in  cua  iha  lamies  mj  nid  wile,  but 
Dot  atbenriw,)  inch  u  income  u  will  enRble  khe  laid  (Dominee)  to  enjoj  (U  tboM 
comfoili  of  life  whicb  die  h*i  hitherto  been  uied  and  accuBtomed  to,  leaviog  tbe  itanut  tl 
luch  income  to  the  enliie  diicretioa  of  m;  laid  wife,"  ilthoudi  loScient,  par  «,  to  lUM  a 
tnut,  do  not  do  ao  whera  ibey  aie  coupled  wilk  woidi  of  conbdence  in  the  ditcretioD  of  tlu 
deiiiee  ai  to  the  eierciie  ol  a  controlUog  power  coaferrsd  upon  her  by  the  will,  locb  >i 
ifaeu — "  And  1  have  deiiud  and  bequeathed  the  n-bol*  of  my  laid  real  and  penooal  calau 
hereinbefore  particularly  ut  forth  onto  my  nid  dear  wife,  (and  which  ahe  miiM  ackavw- 
ledge  not  to  be  inconiiderahle,)  unfettered  and  unlimited,  in  full  confidence,  and  with  the  fiimot 
penuBiion,  thai  is  her  future  diipoaition  and  diitribuCion  thereof,  ahe  will  dialinguiih  the  bein  <^ 
my  late  fatbei,  tn  deiiaing  and  bequeathing  the  whole  of  my  aaid  Mlate.  loeeiher  aod  entiiv,  to 
inch  of  my  Mid  iatbei'i  hein  ai  the  maylhmk  beat  deaerrei  her  piefereocc.  Held,  that  by  Iha 
latter  clauK  no  tnut  wai  railed  for  the  helra  at  law  of  the  lotalor'a  father,  or  any  of  than,  lh( 
wotili  and  objecti  of  the  bcqueit  beiag  too  vague,  undefined,  and  aocertain.    GaAHin,  Barw, 


awiUandlbe 


tndothera 
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Standing,  lying,  and  being,  and  arising  in  the  se-  I822. 
veral  counties  oCWilts,  Berks,  Somerset,  and 
Middlesex;  my  shares  in  the  New  River  "Water 
Works,  and  the  offices  of  Chief  Usher  of  his  Ma-  ^anL^°' 
jesty's  Court  of  Exchequer,  and  Proclamator  and  ^'*  °^^'"- 
Barrier  of  the  Court  of  Common  Pleas  at  West-  wfu^nlZs'. 
minster,  which  I  hold  in  fee  simple,  and  the  rights, 
fees,  perquisites,  and  emoluments  to  the  said 
offices  belonging ;  and  all  and  singular  other  my 
real  estates  and  hereditaments  whatsoever  in 
Great  Britain,  with  their  and  each  and  every  of 
their  rights,  members,  and  appurtenances,  and  the 
reversion  and  reversions,  remainder  and  remain- 
ders thereof,  and  of  every  part  thereof,  and  all 
and  singular  my  estate  and  interest  therein,  unto 
my  dear  wife  Arabella  Walker  Heneage,  to  hold 
the  said  lands,  tenements  and  heriditaments ;  and 
all  other  my  real  estate  hereinbefore  particularly 
mentioned  and  set  forth,  unto  the  said  Arabella 
Walker  Heneage,  her  heirs,  and  assigns,  for  ever. 
I  give  and  bequeath  unto  the  said  Arabella  Wal- 
ker Heneage  all  my  personal  estate  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  so- 
ever, to  hold  the  same  to  her  the  said  Arabella 
Walker  Heneage,  her  executors,  administrators, 
and  assigns  for  ever ;  and  I  earnestly  recommend 
to  my  said  wife  the  care  and  protection  of  my 
affectionate  friend  Arabella  Anne  Caroline  Jenny 
Pigott,  most  heartily  beseeching  my  said  wife 
that  she  will  permit  and  suffer  the  said  Arabella 
Anne  Caroline  Jenny  Pigott  to  live  and  reside  with 
her,  and  that  she  will  afford  to  the  said  Arabella 
Anne  Caroline  Jenny  Pigott  the  same  kind  atten- 
tion 
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1822.      tion  and  tenderness  which  has  been  always  showa 
henkao.     her  in  my  lifetime, 

andothere 

V. 

^ANy^R*^*       **  And  I  seriously  and  warmly  entreat  my  said 
and  others,    ^j^  ^^  ^^^  deceose  to  Settle  and  assure  to  two  trustees 

w^Hmm  e  ^^^  P^^^  ^f  ^y  ^^^  estate  as  she  shall  think  proper 
for  the  special  purpose  of  securing  to  the  said  Ara- 
bella Ann  Caroline  Jenny  Piggott  during  her  na- 
tural life  (in  case  she  survives  my  said  wife,  but  not 
otherwise,)  such  an  income  as  will  enable  the  said 
Arabella  Anne  Caroline  Jenny  Pigott  to  enjoy  all 
those  comforts  of  life  which  she  has  hiterto  been  used 
and  accustomed  to,  leaving  the  amount  of  such  income 
to  the  entire  discretion  of  my  said  wife.  And  I  have 
devised  and  bequeathed  the  whole  of  my  said  real  and 
personal  estate  hereinbefore  particularly  set  forth 
unto  my  said  dear  wife  (and  which  she  must  acknouh 
ledge  not  to  be  inconsiderable)  unfettered  and  un- 
limited, in  full  confidence,  and  with  the  firmest  per- 
suasion, that  in  her  future  disposition  and  distribution 
thereof,  she  will  distinguish  the  heirs  of  my  late  father^ 
by  devising  and  bequeathing  the  whole  of  my  said 
estate,  together  and  entire,  to  such  of  my  said  father's 
heirs  as  she  may  think  best  deserves  her  preference."* 

^*  And  I  constitute  and  appoint  her,  my  said 
dear  wife,  the  said  Arabella  Walker  Heneage,  sole 
executrix  of  this  my  will,  hereby  revoking  all 
former  wills  by  me  heretofore  made,  and  declar- 
ing this  and  this  only  to  be  my  last  will  and  tes- 
tament    In  witness,  &c." 

The  testator  published  a  codicil  dated  23d 

November, 


* .. 
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November,  1803,  giving  two  annuities  of  100/.  to       1822. 
Arabella  Calcraft.  Hbneaob 

and  others 

He  died  in  February,  1806,  leaving  Arabella  ^^J^ 
Walker  Heneage  his  widow,  Henrietta  Arabella     »'»<*^«»« 
Meredith  and  John  Calcraft,  his  co-heirs  at  law,  and  ' 
his  said  co-heirs,  and  Mary  Dionysia,  the  wife  of 
George  Wyld,  and  Arabella  B.  St.  Quintin,  and 
Cecil  M.  Eliz.  Calcraft,  his  only  next  of  kin,  him 
surviving.     C.  M.  E.  Calcraft  died  leaving  John 
Calcraft  her  sole  executor. 

Soon  after  the  decease  of  the  testator,  A,  W. 
Heneage  proved  the  will  and  took  the  execution, 
and  entered  upon  the  real  estates,  and  continued 
in  possession  till  her  death.  She  also  possessed 
herself  of  the  personal  estate. 

Arabella  Walker  Heneage,  by  her  will,  dated  wxWoiAraheUa 
the  25th  May,  1813,  gave  and  devised  all  her  ^«^^^^«*- 
manors,  messuages,  and  hereditaments  in  Wilts, 
Berks,  Somerset,  Middlesex  and  Surrey,  and  all 
other  her  real  estates,  to  the  Right  Honourable 
Charles  Meadows  Pierrepoint  Earl  of  Manvers, 
the  Right  Honourable  Thomas  Howard  Lord  Vis- 
count Andover  and  the  Right  Honourable  Charles 
pierrepoint,  then  Lord  Viscount  Newark,  and  their  * 

beirs,  to  the  use  of  Robert  Nicholas  and  George 
Wyld,  their  executors^  administrators  and  assigns, 
for  five  hundred  years,  to  commence  froni  the  time 
of  the  said  testatrix's  decease,  without  impeach- 
ment of  waste,  but  upon  the  trusts  nevertheless 
thereinafter  declared ;  and  from  the  end,,  or  other 

sooner 
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I8je2.  sooner  determination  of  the  said  term  of  five  hun- 
Heneagb  dred  years  and  in  the  meantime  subject  thereto, 
and  others     ^^  j  ^^  ^y^^  ^^^^^^  thereof,  to  the  use  of  the  Plain- 

^A.!o^r'  tiflF,  George  Heneage  Walker  Heneage  and  his  as- 
andoihers.    gj^^g  f^^  j^j^  y^^^  ^.^jj  remainder  to  the  said  Earl 

WaikerH^e.  of  Mdnvers,  Viscount  Andover^  and  Viscount  iVeir- 
flfrA,  and  their  heirs,  during  the  life  of  the  said 
George  Heneage  Walker  Heneage^  in  trust  to  pre- 
serve contingent  remainders;  and  after  the  de- 
cease of  the  said  George  Heneage  Walker  Heneage^ 
to  the  use  of  the  first,  second,  and  every  other  the 
son  and  sons  of  the  body  of  the  said  George  He- 
neage Walker  Heneage^  lawfully  to  be  begotten  in 
tail  male;  with  remainder  to  the  Plaintiff,  Thomas 
John  Wyld,  for  his  life ;  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  with  remainder  to 
James  William  Wyld^  since  deceased,  for  life;  with 
remainder  to  his  first  and  other  sons  in  tail  male ; 
with  remainder  to  the  fifth  and  sixth  and  every 
other  son  of  George  Wyld^  by  Mary  Dionysia  his 
wife  in  tail  male ;  with  remainder  to  the  use  of 
the  first  and  every  other  son  of  the  Plaintiff*,  George 
Heneage  Walker  Heneage,  in  tail  male;  with  like 
remainder  to  the  sons  of  his  brothers ;  with  re- 
mainder to  the  daughters  of  the  said  George  He- 
neage Walker  Heneage,  severally  and  successively 
in  tail  general,  and  for  default  of  such  issue,  to 
the  use  of  the  daughters  of  his  said  brothers  in 
tail  general :  with  the  ultimate  remainder  to  the 
Plaintiff,  Francis  John  St.  Quintin,  his  heirs  and 
assigns,  for  ever. 

The  term  of  five  hundred  years  was  declared  to 

be 


f 


EASTER  TERM,  3  GEO.  IV.  236 

be  limited  in  use  to  the  said  Robert  Nicholas  and  J,^^ 

George  Wyld,  their  executors,  administrators,  and  hbnbaoe 
assigns  as  aforesaid,  upon  trust  that  they  should,         v. 

out  of  the  rents  and  profits  of  the  hereditaments  Andovsr 

1  •  •i«^i  'j^  ^         iLod  others* 

and  premises  comprised  m  the  said  term,  pay  to 
Defendant,  Arabella  Anne  Caroline  Jenny  Pigott,  w^^h^^^ 
the  clear  net  sum  of  500/.  free  from  the  legacy 
duty  and  all  deductions,  to  be  paid  her  as  soon  as 
conveniently  might  be  after  the  said  testatrix's 
decease,  and  should  also  pay  the  sum  of  700/. 
(the  like  sums  having  been  expended  by   the 
testatrix    in    renewing   a    copyhold    estate    in 
CherhiU,  in  the  said  county  of  Wilts^  held  under 
Mr.  Grub,)  unto  her  executors  thereinafter  named, 
to  be  applied  by  them  upon  the  trusts  thereinafter 
declared  concerning  residuary  personal  estate; 
and  upon  further  trust  during  the  life  of  the  said 
Arabella  Anne  Caroline  Jenny  Pigotty  in  case  she 
should  continue  unmarried,   by  and  out  of  the 
rents,  issues,  and  profits  of  the  several  manors 
and  other  hereditaments  and  premises  comprised 
in  the  said  term  of  five  hundred  years,  or  any  of 
them,  to  levy  and  raise  the  clear  yearly  sum  of 
1,000/.  of  lawful  money,  free  from  legacy  duty, 
land  tax,  and  all  other  taxes  and  deductions;  and 
should  pay,  apply,  and  dispose  of  such  yearly 
sum  of  1,000/.  by  equal  half-yearly  payments  into 
her  proper  hands,  in  manner  therein  mentioned, 
smd  in  like  manner  to  levy  and  raise  the  several 
other  annuities  therein  mentioned,  and  subject  to 
the  several  trusts  and  directions  therein  declared 
and  hereinbefore  mentioned  of  the  said  term  of 
five  hundred  years  upon  further  trust;  and  the 
VOL.  X.  R  testatrix 
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i^22-  testatrix  directed  that  the  said  trustees  should, 

Hbnbaoh  out  of  the  residue  of  the  rents,  issues,  and  profits 

V,  of  the  hereditaments  and  premises  comprised  in 

AND^r  the  said  term  of  five  hundred  years,  levy  and  raise 

and  others.  ^^  guch  sum  and  sums  of  money,  not  exceeding  in 

the  whole  the  sum  of  8,000/.,  as  shall  be  necessary 
to  satisfy,  pay,  and  discharge  all  such  debts  and 
principal  sums  of  money  and  interest  due  thereon, 
as  might  be  justly  due  and  owing  by  the  said 
testatrix's  late  husband,  John  Walker  Heneage,  in 
his  lifetime  or  by  herself,  either  by  mortgage, 
bond,  simple  contract,  or  otherwise;  all  which 
she  directed  the  said  Robert  Nicholas  and  George 
Wyld,  and  the  survivor  of  them,  or  the  executors 
and  administrators  of  such  survivor,  to  pay,  satisfy, 
and  discharge  out  of  the  said  rents  and  profits, 
not  exceeding  the  said  sum  of  8,000/.,  in  such 
manner,  proportions,  and  form  as  they  should 
think  fit,  and  as  soon  as  conveniently  might  be  after 
her  decease,  and  subject,  and  without  prejudice, 
to  the  several  trusts  and  directions  thereinbefore 
declared  and  mentioned  of  and  concerning  the 
said  term  of  five  hundred  years  upon  trust ;  and 
she  directed  that  the  said  trustees  should  pay  and 
apply  the  residue  and  overplus  of  the  net  rents, 
issues,  and  profits  of  the  premises  comprised  in 
the  said  term  of  five  hundred  years  unto,  or  per- 
mit and  suffer  the  same  to  be  received  and  taken 
by  or  for  the  benefit  of  the  person  or  persons 
respectively  who,  for  the  time  being,  should  be 
next  entitled  to  the  reversion  or  remainder  of  the 
said  premises  expectant  on  the  said  term  of  five 
hundred  years,  under  or  by  virtue  of  the  limita- 
tions 


andothonu 
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tions  before  contained.    And  the  said  testatrix       1^22. 
thereby  directed,  that  when  all  and  every  the     heneaos 
trusts   and  purposes  thereby  declared  and  di-    ^  v.  ^ 
rected  of  the  said  term  of  five  hundred  years     a^b^^ 
should  in  all  things  be  fully  performed  and  satis* 
fied,  or  should  be  discharged,  either  by  becoming 
unnecessary,  or  by  being  incapable  of  being  per- 
formed, or  by  any  other  means ;  and  when  the 
said  Robert  Nicholas  and  George  Wyld,  and  each 
of  them,  their,  and  each  of  their  executors  and  ad- 
ministrators,  should  be  reimbursed  and  satisfied 
all  charges  and  expenses  occasioned  by  or  relating 
to  the  trusts  thereby  in  them  reposed,  then  the 
same  term  of  five  hundred  years  should  cease  and 
determine  and  be  utterly  void.     And  the  said 
testatrix  declared  her  will  and  mind  to  be  that 
after  satisfaction  of  the  trusts  therein  and  herein- 
before mentioned   of  the  said  term,   so  far  as 
related  to  the  payment  of  debts,  if  the  person  or 
persons  for  the  time  being  entitled  to  an  estate 
for  life  in  the  hereditaments  hereinbefore  devised 
in  settlement  by  the  said  will  should  be  under  the 
age  of  twenty-one  years,  then,  during  his  or  their 
minority,  the  said  Earl  of  Manvers^  Viscount  An- 
dover^  and  Viscount  Newark  should  enter  into  and 
hold  possession  of  the  said  manors  and  other 
hereditaments,  and  receive  and  take  the  rents, 
issues,  and  annual  proceeds  and  profits,  and  out 
of  the  same  apply  any  annual  sum  or  sums  of 
money  according  to  the  age  or  respective  ages  of 
such  minor  or  minors  respectively,  but  not  at 
any  one  period  exceeding  the  yearly  sum  of  800/., 
for  or  towards  the  maintenance  or  education  of 

R  2  such 
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1823.  such  minor  or  minors  respectively,  and  subject 
hbkiagb  thereto  lay  out  and  invest  the  said  yearly  rents, 
and  othcri    jgg^j^g  ^j^^  profits,  or  the  surplus  thereof,  in  man- 

^n^eT*  ner  therein  mentioned.    And  the  testatrix  de- 

said  trustees,  should  be  possessed  of  and  inte- 
rested in  the  said  stocks,  funds  and  securities, 
interests,  dividends  and  annual  produce,  and  the 
accumulations  respectively  upon  trust,  at  the  end 
of  such  minority,  or  sooner  if  they  should  think 
proper,  to  call  in  or  dispose  of  the  same  and  con- 
vert them  into  money,  and  lay  out  and  invest  the 
money,  to  arise  and  be  produced  as  last  men- 
tioned, in  the  purchase  of  freehold  estates  of 
inheritance,  to  be  situate  in  the  county  of  Wilts, 
and  should  settle  and  assure  the  same  to  the  uses 
to  which  the  manors  and  other  hereditaments, 
from  the  rents  and  profits  of  which  the  accumula- 
tions should  have  been  respectively  produced, 
should,  by  virtue  of  the  said  will,  then  stand 
limited  and  settled.  And  the  said  testatrix,  after 
making  certain  specific  bequests  and  legacies, 
gave  and  bequeathed  to  the  said  trustees  the  sum 
of  2,415/.  14 J.  Three  per  Gent.  Bank  Annuities, 
then  standing  in  the  name  of  the  Accountant 
General  of  the  Gourt  of  Ghancery,  in  trust,  to 
permit  the  dividends  for  ever  to  be  received  by 
or  for  the  benefit  of  the  person  or  persons  re- 
spectively who,  for  the  time  being,  should  be  in 
possession  of  her  said  estate  and  premises,  by 
virtue  of  the  limitations  thereinbefore  contained. 
And  the  said  testatrix  gave  and  bequeathed  the 
_  residue  of  her  money,  stocks,  funds,  and  all  other 

her 
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her  personal  estate  to  the  said  Viscount  Andaver,       I822. 
Robert  Nicholas^  and  George  Wyld,  upon  trust,     hbhbaoe 
for  the  person  therein  mentioned.     And  the  said     *°**  °****" 
testatrix  appointed  the  said  Lord  Viscount  An-  ^^^^^ 
dover,  Robert  Nicholas,  and  George  Wyld,  execu-    "^  ©there. 
tors  of  her  said  will. 

By  a  codicil  dated  the  9th  of  April,  1815,  after 
recituig  that  since  the  making  her  will  she  had 
purchased  from  Robert  Maundrell,  Esq.  a  freehold 
estate  in  Compton  Bassett,  then  in  the  occupation 
of  Clare  Flower,  for  2,555/.,  she  thereby  gave  and 
devised  the  same  unto  and  to  the  use  of  Sir  Jona^ 
than  Cope,  Bart,  and  Edward  Goddard,  Clerk,  their 
heirs  and  assigns,  for  ever,  upon  trust  neverthe- 
less, immediately  after  her  decease,  to  offer  the 
same,  together  with  the  timber  thereon  growing, 
unto  the  Earl  of  Manvers,  Viscount  Andaver,  and 
Robert  Nicholas,  to  be  by  them  purchased  for  the 
sum  of  2,627/. ;  and  her  will  was,  that  in  case  the 
said  Earl,  Viscount,  and  Robert  Nicholas,  should 
be  desirous  of  purchasing  the  hereditaments  and 
premises  at  the  said  sum  of  2,627/.,  that  the  said 
Sir  Jonathan  Cope  and  Edward  Goddard  should 
conyey  and  assure  the  said  hereditaments  unto 
and  to  the  use  of  the  said  Earl,  Viscount,  and 
Robert  Nicholas,  for  ever,  upon  the  trusts,  never- 
theless, and  subject  to  the  like  restrictions  as  were 
declared  and  directed  in  her  said  will  concerning 
her  manors,  capital  and  other  messuages,  lands 
and  hereditaments,  in  her  said  will  devised  unto 
the  said  Earl,  Viscount,  and  Robert  Nicholas,  and 
their  heirs,  upon  trust,  for  the  immediate  benefit 

of 


240  CASES  IN  THE  EXCHEQUER, 

I8i^2.       of  the  Plaintiff  and  his  issue  in  tail  male,  and  the 

HENBiio»     several  other  persons  in  the  limitations  of  her  said 

and  otheis    ^m  mentioned.     And  the  said  testatrix  thereby 

^"anIo^r"*  stuthorized  and  empowered  the  said  Earl,Viscount, 

and  others,     and  Robert  Nicholas,  from  and  out  of  the  rents, 

issues,  and  profits  of  all  and  singular  her  real 

estates,  to  raise  and  advance  the  said  sum  of  2,627/. 

for  the  purchase  of  the  said  hereditaments  and 

premises  to  be  settled  and  conveyed  to  them  in 

manner  aforesaid. 

By  another  codicil  dated  the  27th  of  April,  1816, 
the  testatrix  revoked  the  appointment  of  George 

Wyld  as  a  trustee  and  executor,  and  in  his  stead 
appointed  the  defendant  Edward  Goddard;  and  she 
also  appointed  the  said  Edward  Goddard  a  joint 
executor  of  her  will  (instead  of  the  said  George 

Wyld),  together  with  the  said  Lord  Viscount  An 
dover  and  Robert  Nicholas. 

The  testatrix  Arabella  Walker  Heneage  died  the 
26th  oi  June,  1818,  without  having  revoked  or 
altered  her  said  will  and  codicils,  or  either  of  them, 
save  as  revoked  or  altered  by  the  codicils,  save  as 
the  former  of  such  codicils  were  or  was  revoked 
or  altered  by  the  latter  thereof  respectively ;  and 
she  left  Arabella  Diana  Duchess  of  Dorset,  the  wife 
of  Charles  Earl  of  Whitworth,  and  Catherine  Coun- 
tess of  Aboyne,  the  wife  of  George  Gordon  Earl  of 
^Ahoyne,  her  coheirs  at  law. 

George  Heneage  Walker  Heneage,  Thimas  John 
Wyld,   William  Thomas  Wyld,  John  Wyld,  Mary 

Cecil 


Cecil  JVyld,    Arabella  Elizabeth    Wyld,    Caroline  issa. 

Patience  Wyld,  Cecil  Catherine  Wyld,  and  Elizabeth  )^j^^ 
MilwardfVyld,  with  tbe  said  James  William  Wyld,-  -"-"i"**" 
were  the  only  children  of  George  fVyld  by  the  said  ^^^^^t^™"' 

Mary  Dionysia  his  wife,  all  of  whom,  except  the  »i"iofw«- 
said  James  William  Wyld,  who  died  in  the  lifetime 
of  the  testatrix,  were  living  at  the  time  of  her  death. 

The  Earl  of  Manvers  died  in  the  life-time  of 
Arabella  Walker  Heneage;  and  Viscount  Newark 
having  renounced,  the  respondents  the  Earl  of 
Suffolk,  Robert  Nicholas,  and  Edward  Goddard, 
proved  the  will  and  codicils. 

James  William  Wyld  died  an  infant. 

George  Heneage  Walker  Heneage  took  the  name 
of  Walker  Heneage,  and  the  arms  of  the  testatrix. 

George  Heneage  Walker  Heneage,  Thomas  John 
Wyid,  William  Thomas  Wyld,  John  Wyld,  Mary 
Cecil  Wyld,  Arabella  Elisabeth  JVyld,  Caroline  Pa- 
tience Wyld,  Cecil  Catherine  Wyld,  and  Elizabeth 
Milward  Wyld,  all  then  infants,  by  George  IVyld, 
their  father  and  next  friend,  and  the  said  Francis 
John  St.  Quintin,  then  an  infant,  by  the  said  George 
JVyld  his  next  friend,  in  Michaelmas  term, 
59th  George  3,  exhibited  their  bill  in  the  Ex-  Biu. 
chequer  against  Lord  Viscount  Andover,  Robert 
Nicholas,  and  Edward  Goddard,  stating  the 
matters  aforesaid ;  and  further  that  George  si»i«inei"«. 
Heneage  Walker  Heneage  was  the  first  tenant  for 
life  in  possesion  of  the  said  devised  estates,  sub- 
ject 
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1822.      ject  to  the  prior  trusts  of  the  said  term  of  500 

^J^^2[^     years ;  and  that  John  Wyld,  who  was  the  fifth  son 

and  other*    q(  GcoTge  WjfM  and  Mary  Dionysia  his  wife,  was 

Lord  Viscount  entitled  to  the  first  estate  of  inheritance,  and 

An  DO  VSR 

and  others.  Fraticis  Jokn  St.  Quintin  was  entitled  to  the  ulti- 
mate remainder  in  fee  of  the  said  devised  estates, 
and  that  the  other  Plaintiffs  were  respectively  and 
successively  entitled  for  life  in  remainder,  with 
remainder  to  their  issue  in  tail,  and  that  the  Plain- 
tiffs were  entitled  in  remainder  successively  to 
estates  tail  in  the  said  devised  estates;  and  stating 

Charges.         and  charging,  in  particular,  that  under  and  by 

virtue  of  the  said  will  of  the  said  testator,  the  said 
testatrix  took  an  estate  in  fee  simple  in  the  estates 
devised  by  his  will,  and  that  she  had  good  power 
to  will  and  devise  the  same,  as  she  had  done  by 
her  said  will.    And  further  stating  and  charging 

Prayer.  as  therein  is  stated  and  charged:    prayed  that 

the  said  Defendants  might  answer  the  premises, 
and  that  the  said  will  of  the  said  testatrix  might 
be  established,  and  that  the  trusts  of  the  will 
might  be  performed  and  carried  into  execution  by 
and  under  the  direction  and  decree  of  the  Court, 
and  that  the  rights  and  interests  of  all  parties 
under  the  said  respective  wills  might  be  ascer- 
tained and  declared,  and  that  an  account  might 
be  taken  of  the  debts  of  the  said  testatrix,  as  well 
such  as  were  a  charge  on  or  affected  the  said  de- 
vised estates  as  otherwise,  and  that  all  such  debts 
and  charges  might  be  directed  to  be  paid  by  the 
said  Lord  Viscount  Andover,  Robert  Nicholas,  and 
Edward  Goddard,  as  the  executors  of  the  said  tes- 
tatrix, out  of  her  personal  estate,  and,  unless  they 

should 
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should  admit  assets  for  that  purpose^  then  that  an       iS22. 
account  might  be  taken  of  the  personal  estates  and     ^[^^!I[^ 
effects  of  the  said  testatrix,  and  that  an  account     "*^  ^**" 
might  be  taken  of  the  several  articles  of  furniture,  ^  viacount 
jewels,  and  effects  specifically  bequeathed  by  the    >°<>  <»^^«"- 
said  testatrix  as  heir-looms,  and  that  an  inventory  PmyerofbaK 
thereof  might  be  made,  and  that  proper  directions 
might  be  given  for  preserving  and  taking  care  of 
the  same,  for  the  benefit  of  the  said  George  Heneage 
Walker  Heneage,  and  the  other  persons  who  were 
or  might  become  entitled  to  the  same  under  and 
by  virtue  of  the  said  testatrix's  will ;  and  that  an 
account  might  be  taken  of  the  rents  and  profits  of 
the  said  devised  estates  which  had  been  received 
by  the  said  Lord  Viscount  Andover,  Robert  Nicho- 
las, and  Edward  Goddard  respectively,  or  by  their 
order,  or  for  their  use,  and  that  a  proper  sum 
might  be  paid  out  of  such  rents  and  profits,  and 
out  of  the  future  rents  and  profits  of  the  said 
estates,  for  the  maintenance  and  education  of  the 
said  George  Heneage  Walker  Heneage  during  his 
minority,  and  that  the  surplus  rents  might  be  in- 
vested and  secured  according  to  the  directions  of 
the  said  testatrix's  will,  and  that  some  proper 
person  might  be  appointed  by  that  Court  to 
receive  the  rents  of  the  said  devised  estates,  with 
the  usual  directions ;  and  for  further  relief. 

The  Defendant  Henrietta  Arabella  Meredith,  in  Answer  of  Htn- 
her  answer,  stated,  amongst  other  things,  that  Mtrtduh. 
she  and  John  Caicrqft  were  the  coheirs  at  law 
of  the  testator  John  Walker  Heneage,  -and  also 
the  coheirs  at  law  of  the  said  John  Walker  the 

fiaither 
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1822.  father   of  the  said  testator,   and   that,   for  the 

Heneagb  reasons  therein  and  hereinafter  mentioned,  they 

andjjiheri  questioned  or  disputed  the  validity  of  the  said 

^aj^T  will  of   the   said   testatrix,    for    she    said    she 

a.nd  others,  ^g^g   advised   and   believed  that,   under  or  by 

^^^""l.?'  virtue  of  the  said  will  of  the  said  testator  John 

A,  MtredUh. 

Walker  HeneagCy  the  said  testatrix  Arabella  Walker 
Heneage  took  a  beneficial  interest  for  her  life  only 
in  the  said  estates  devised  by  the  said  will,  and 
in  the  surplus  or  residue  of  the  said  testator's  per- 
sonal estate  and  effects,  with  a  trust  or  power 
only  to  devise  and  bequeath  the  sache  at  her  death, 
together  and  entire,  to  such  of  the  heirs  of  the 
said  John  Walker,  the  father  of  the  said  testator, 
as  she  thought  best;  and  that  the  said  testatrix 
Arabella  Walker  Heneage  ought  to  have  exercised 
such  trust  or  power  in  favour  either  of  Henrietta 
Arabella  Meredith  or  of  John  Cakrqft;  and  the 
said  testatrix  not  having  done  so,  her  said  will 
and  the  codicils  thereto,  so  far  as  regarded  the 
beneficial  interest  in  the  said  real  estates  of  the 
testator  John  Walker  Heneage,  and  the  said  sur- 
plus or  residue  of  his  personal  estate  and  effects, 
were  void,  except  so  far  as  concerned  the  devises 
and  bequests  therein  contained  in  favour  of  Ara-- 
bella  Anne  Caroline  Jenny  Pigott;  and  that  either 
she  the  said  appellant  Henrietta  Arabella  Meredith, 
and  the  said  other  appellant  John  Calcraft,'  as  co- 
heirs of  the  said  John  Walker,  the  father  of  the 
said  testator  John  Walker  Heneage,  were  abso- 
lutely entitled  to  the  beneficial  interest  in  the  said 
real  estates  of  the  said  testator  John  Walker  Hem- 
agey  and  to  the  said  sum  of  2,415/.  4^.  3  per  cent* 

Consolidated 
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Consolidated  Bank  Annuities,  and  to  the  surplus       i^^^- 
or  residue  of  the  personal  estate  and  effects  of  the     hbneagb 
said  testator,  or  else  that  she  the  said  Henrietta     *"^^^" 
Arabella  Meredith  and  the  said  John  Calcrqft,  as  ^^7^' 
coheirs  of  the  said  testator  John  Walker  Heneage,     ^^  ^^^' 
were  absolutely  entitled  to  the  beneficial  interest 
in  the  said  real  estates,  and  to  the  said  sum  of 
2,415/.  4^.  3  per  cent.  Consolidated  Bank  Annui- 
ties; and  that  they  the  said  Arabella  Bridget  St. 
Quintin  and  Mary  Dionysia  Wyld,  as  the  sole  next 
of  kin  of  the  said  testator  John  Walker  Heneage, 
and  the  said  Viscount  Andover,  Robert  Nicholas y 
and  Edward  Goddardy  as  executors  of  the  said  tes- 
tatrix Arabella  Walker  Heneage,  the  widow  of  the 
said  testator  John  Walker  Heneage,  were  entitled 
to  their  respective  distributive  shares  of  the  sur- 
plus or  residue  of  the  personal  estate  and  effects 
of  the  said  testator,  subject  to  the  devises  and 
bequests  in  the  said  will  of  the  said  testatrix  Ara- 
bella Walker  Heneage,  and  the  codicils  thereto  con- 
tained in  favour  of  the  said  Defendant  Arabella 
Anne  Caroline  Jenny  Pigott;  and  the  said  Defend- 
ant and  appellant  Henrietta  Arabella  Meredith  in- 
sisted accordingly  upon  her  right  and  title  to  one 
moiety  or  half  part  of  the  said  real  estates  of  the 
said  testator  John  Walker  Heneage,  and  of  the  said 
sum  of  2,415/.  4^.  3  per  cent.  Consolidated  Bank 
Annuities,  and  either  to  one  moiety  or  else  one 
eighth  part  of  the  said  surplus  or  residue  of  his 
personal  estate  and  effects,  subject  as  aforesaid. 

The  Defendant,  John  Calcraft,  in  his  answer  Answer  of  Mh 
stated,  amongst  other  things,  that  he  submitted 

to 
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1822.       to  the  Court,  that  by  the  will  of  the  said  testator, 

Hekbaob     John  Walker  Heneage,  a  trust  was  imposed  on  the 

y,  *"    said  Arabella  Walker  Heneage^  his  wife,  as  to  the 

^andoTbr  °*  real  and  personal  estates  given  to  her  by  his  said 
and  othen.    ^j|j^  ^^  Xe^L^e  the  whole  of  such  estates  to  one  of 

^^f  ■''*"  the  heirs  of  the  late  father  of  the  said  John  JValker 

Heneage.  And  he  submitted,  that  the  said  testa- 
trix had  not  duly  exercised  her  power  over  the 
said  estates  in  the  devise  thereof  which  she  had 
made  by  her  said  will,  inasmuch  as  she  had  not 
selected  one  of  the  heirs  of  the  late  father  of  the 
said  John  Walker  Heneage  as  the  object  of  the 
devise  of  such  estates.  And  he  stated,  that  as 
one  of  the  heirs  of  the  said  John  Walker  Heneage, 
and  of  his  late  father,  he  claimed  the  benefit 
which,  under  the  will  of  the  said  testator,  John 
Walker  Heneage,  he  submitted,  had  been  raised 
for  the  heirs  of  the  said  late  father  of  the  said 
John  Walker  Heneage,  by  his  said  will,  in  the 
event  of  the  power  of  selection  thereby  given  to 
the  said  Arabella  Walker  Heneage  not  being  duly 
executed. 

And  he  stated,  that  the  said  John  Calcra/i,  and 
the  said  other  appellant  Henrietta  Arabella  Mere- 
dith, questioned  and  disputed  the  validity  of  the 
said  will  of  the  said  testatrix,  on  the  ground  that 
by  the  said  will  of  the  said  testator  John  Walker 
Heneage,  a  trust  was  created  for  the  heirs  at  law 
of  the  said  John  Walker,  the  father  of  the  said 
testator  John  Walker  Heneage,  which  was  not  exe- 
cuted by  the  will  of  the  said  testatrix  according 
to  the  manifest  and  express  intention  of  the  said 

testator ; 
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testator;  but  that,  on  the  contrary,  the  said  testa-       i^^^- 
trix,  by  her  said  will,  had  wholly  departed  from     henbaob 
the  clear  and  express  directions  of  the  said  testa-     ^^^^^ 
tor,  as  he,  the  said  appellant,  humbly  submitted  ^^n^^"* 
and  insisted  would  appear  upon  reference  to  the    *^  ®^***^ 
said  wills  of  the  said  testator  and  testatrix.    And 
he  stated,  that  he  was  advised,  and  he  humbly 
insisted,  that  the  said  testatrix  did  not  take  an 
absolute  beneficial  estate  in  fee  simple  in  the  said 
devised  estates  under  or  by  virtue  of  the  said  will 
of  the  said  testator ;  and  he  submitted  and  insisted 
that  she  could  not  have  any  power  or  authority 
to  devise  the  said  estates  in  the  manner  which 
she  had  affected  to  do  by  her  said  will; 

The  Defendants,  the  Earl  of  Whitworth  and  the 
Duchess  of  Dorset^  and  the  Earl  and  Countess  of 
Aboyne,  admitted  the  wills  and  codicils  of  the  said 
testator  and  testatrix,  and  their  deaths. 

The  Defendant  Arabella  Anne  Caroline  Jenny  Answer  of  iirti. 
Pigottf  by  her  answer,  also  admitted  such  wills ;  and  p^^  ^'  ^* 
she  claimed  to  be  entitled  to  the  legacy  of  500/.  and 
the  annuity  of  1000/.  given  to  her  by  the  said 
will  of  the  said  testatrix  out  of  the  rents  and  pro^ 
fits  of  the  devised  estates;  and  she  insisted  that 
700/.  ought  to  be  raised  out  of  the  rents  and  pro- 
fits of  the  devised  estates,  and  added  to  the  resi- 
duary personal  estate,  according  to  the  directions 
contained  in  the  will  of  the  testatrix,  for  the 
benefit  of  all  other  persons  entitled  to  the  same ; 
and  also  that  the  fimeral  and  testamentary  ex- 
penses of  the  said  testatrix  ought  to  be  raised  out 

of 
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18£2.  of  the  said  rents  and  profits;  and  she  insisted, 
Henxagb  th^t  in  case  it  should  be  the  opinion  of  the  Court 
aadj)the»    ^y^^^  ^^^  disposition  and  limitations  of  the  said 

^Ando'^r''*  devised  estates  contained  in  the  said  will  were 
and  othen.  invalid,  and  ought  not  to  be  carried  into  execu* 
tion,  that  the  household  goods  and  furniture, 
implements,  plate,  diamonds,  and  other  effects 
directed  by  the  said  will  to  go  along,  and  ever  be 
held,  used,  and  enjoyed  with  the  said  devised 
messuage  or  mansion-house  and  premises,  by  the 
person  or  persons  respectively  who,  for  the  time 
being,  should,  under  or  by  virtue  of  the  limita- 
tions or  directions  in  the  said  will  mentioned,  be 
in  the  possession  of  the  said  messuage,  mansion- 
house,  and  premises,  ought  to  sink  and  become 
part  of  the  residuary  personal  interest  of  the  said 
testator. 

Jenny  Pigott,  by  her  answer,  admitted  that  the 
personal  estate  of  the  testatrix  was  more  than  suf- 
ficient for  the  payment  of  all  her  debts,  and  the 
debts  which  were  due  from  her  late  husband; 
but  she  stated,  that  the  said  debts  were  charged 
by  the  testatrix  upon  the  devised  real  estates,  to 
the  amount  of  8,000/. ;  and  she  submitted,  that  a 
sufficient  sum,  not  exceeding  8,000/.,  to  be  levied 
and  raised  out  of  the  rents  and  profits  of  the  said 
real  estates  devised  by  the  said  testatrix's  virill, 
and  applied  to  the  payment  of  the  said  debts  in 
exoneration  of  the  residuary  personal  estate  of 
the  said  testatrix;  and  she  claimed  to  be  entitled 
to  a  contingent  reversionary  annuity  of  200/. ;  and 

submitted  the  same  point  to   the  Court  with 

respect 
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respect  to  the  700/.  and  the  heir-looms,  as  the       18^2. 
said  Arabella  Anne  Caroline  Jenny  Pigott  did.  heneaoe 

and  others 

The  Defendant  Edward  Warren  Caulfield,  by  his  ^"^  viscount 

•^         'J  Andoybr 

answer,  claimed  to  be  entitled  under  the  will  of    *^^  ®^«' 
the  said  testatrix  to  the  presentation  to  one  of 
the  rectories  devised  by  the  said  will,  when  he 
should  be  in  holy  orders  qualified  to  take  the 
sabie. 

The  other  Defendants,  by  their  answers,  sub- 
mitted their  interests  to  the  Court. 

The  answers  having  been  replied  to,  and  wit-  Hearing,  and 

J     ^1  .111  Reference  to 

nesses  exammed,  the  cause  came  on  to  be  heard  Master. 
on  the  12th  day  of  Jw«e,  1820,  when  the  Court 
declared  that  the  said  will  and  codicil  of  the  said 
John  Walker  Heneage,  the  testator,  and  the  said 
will  and  codicils  of  the  said  Arabella  Walker 
Heneage,  the  testatrix  in  the  pleadings  named, 
were  well  proved;  and  it  was  amongst  other 
things  ordered,  that  it  should  be  referred  to  the 
Deputy  Remembrancer  to  inquire  and  state  to  the 
Court  who  was  or  were  the  heir  or  heirs  at  law, 
and  next  of  kin  of  the  said  John  Walker,  the  father 
of  the  said  testator  John  Walker  Heneage,  at  the 
date  of  the  said  testator's  will,  and  also  at  the 
date  of  the  will  and  codicils,  and  at  the  time 
of  the  said  testator  s  death ;  and  also  at  the  date 
of  the  will  and  codicils,  and  at  the  time  of  the 
death  of  the  said  Arabella  Walker  Heneage,  and 
^ho  would  have  been  the  heir  at  law  and  next  of 
kin  of  the  said  John  Walker,  at  the  date  of  the 

said 


^ 
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1 S22.  said  testator's  will,  and  at  the  date  of  his  codicil, 
henbaob  iQ  c^s6  the  said  testator  had  been  then  dead  with- 
and  others    ^^^  issuc;  and  who  was  or  were  the  heir  or  heirs 

^"AN^J^r*  ^*  *^^  ^^^  ^®**  ^^  ^^^  ^*^  ***^  ^^^  testator  at  the 
and  others,    jime  of  his  death,  and  at  the  time  of  the  death  of 

Referenoe  to     his  Said  widow,  and  whether  such  heir  or  heirs  at 

Master. 

law  and  next  of  kin  of  the  said  John  Walker,  and 
of  the  said  testator,  respectively,  or  any  of  them, 
were  then  dead:  and  if  the  Deputy  Remem- 
brancer should  find  that  such  heir  or  heirs  at  law 
and  next  of  kin  of  the  said  John  Walker,  and  of  the 
said  testator,  respectively,  or  any  of  them,  were 
then  dead ;  then  that  he  should  inquire  and  report 
to  the  Court  who  was  or  were  then  the  heir  or 
heirs  at  law  or  devisees  of  such  deceased  heir  or 
heirs  at  law  of  the  said  John  Walker,  and  of  the 
said  testator,  respectively,  and  who  was  or  were 
then  the   personal   representatives  of  such  de- 

m 

ceased  next  of  kin  of  the  said  John  Walker,  and 
of  the  said  testator,  respectively;  and  to  inquire 
and  report  to  the  Court  to  whom  the  real  and 
personal  estate  of  the  said  testator  John  Walker 
Heneage  was  given  by  the  said  will  of  the  said 
Arabella  Walker  Heneage,  and  whether  the  persons 
to  whom  the  said  estates  were  so  given  were  re- 
lated to  the  said  John  Walker,  in  any  and  what 
degree ;  and  if  any  special  matter  should  arise  in 
making  the  said  inquiries,  the  said  Deputy  Remem- 
brancer was  to  be  at  liberty  to  state  the  same  to 
the  Court,  and  any  of  the  parties  were  to  be  at 
liberty  in  the  mean  time  to  apply  to  the  Court  as 
there  should  be  occasion. 


In 


In  pursuance  of  the  said  decree,  and  of  a  gene-       1822. 
ral  order  of  transfer,  3d  November,  1820,  Master     HENe*oi 
Spranger,  to  whom  the  said  cause  was  thereby      °"  ^'""^'^ 
transferred,  made  his  report,  dated  the  25th  of '■°^'^^^'^°^"'" 
May,  1S21,  and  thereby  certified  that  he  found     "nJ"'!'"!- 
that  the  said  testator's  will  was  dated  the  17th  aisaiefs 
day  of  March,  1798.  and  tiiat  the  codicil  to  the  "'"""' 
said  will  was  dated  the  23d  day  of  November, 
1803,  and  he  found  that  the  said  testator  died  on 
the  26th  day  oi  February,   180G,   and  he  found 
that  at  the  time  of  the  date  of  the  said  will,  and 
also  of  the  said  codicil  to   the    said  will,   the 
testator  was  the    eldest  or  only    surviving  son 
and  heir  at  law  of  his  father,  John  Walker,  and 
that  at  the  date  of  his  will,  the  said  testator,  and 
his  two  sisters,  Diouysia,  the  widow  of  Tbeophilus 
Meredith,  and  Cecil  Amte,  the  wife  of  Thmmts  Cal- 
craft,  were  the  next  of  kin  of  the  said  Joh?i  JValker. 

And  he  found,  that  the  said  Cecil  Anne  Calcraft 
died  in  the  month  of  October ,  1799,  leaving  the 
Defendants  John  Calcraft,  Arabella  Bridget  Cal- 
craf},  now  Arabella  Bridget  St.  Quintin,  Alary 
Dionysia  Calcraft,  now  Mary  Dionysia  Wyld,  and 
Cecil  Mary  Elizabeth  Calcraft,  since  deceased,  her 
only  children  her  surviving:  that  the  said  Dionysia 
Mei^edith  died  in  the  month  oi  May,  1801,  leaving 
the  Defendant,  Henrietta  Arabella  Meredith,  her 
only  child;  that  at  the  date  of  the  said  tes- 
tator's codicil,  the  next  of  kin  of  the  said  John 
Walkei-  were  the  said  testator  and  his  the  said 
testator's  nephew  and  nieces,  Henrietta  Arabella 
Meredith  and  Jo/iii  Calcraft,  and  Arabella  Bridget 

VOL.  X.  .s  St.  Quintin, 
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IB2Z.      St.  Quintm,  and  Maty  Diamfsia  Wyld,  and  the 

Jj^[]^     said  Cecil  Mary  Elizabeth  Calcrqft :  that  at  the 

and  otben    dcccase  of  the  said  testator,  the  heirs  at  law  of 

i«riviKo«it  the  gaid  John   Walker  were  the  said  Henrietta 

Ahdovbk 

md  oditrB.  Arabella  Meredith  and  John  Calcraft,  and  that  the 
iR^**  next  of  kin  of  the  said  John  Walker  were  the  said 
death'^fte^r  Henrietta  Arabella  Meredith  and  John  Calcrafl, 
^j^^  and  the  said  Arabella  Bridget  St.  Quintin,  Mary 
hm  ISTw  *f  ^^^^^  Wyld,  and  Cecil  Mary  Elizabeth  Calcrqft  : 
j€hn  WaOter,    that  the  Said  Arabella  Walker  Heneage,  the  widow 

that  they  and  ® 

othenofthe     of  the  Said  testator,  made  her  will,  dated  25th 

Defendanti 

were  his  next  of  3fi7Vf  1813,  and  that  she  made  four  codicils: 

kin,  and  also  at 

thfl  death  of  the  that  the  Said  testator's  said  widow  died  on  the 

fi5th  June,  1818,  and  that  at  the  several  times  of 
making  her  said  will  and  four  codicils,  and  of  her 
decease,  the  said  Henrietta  Arabella  Meredith 
and  John  Calcrafl  were  the  heirs  at  law  of  the 
said  John  Walker,  and  the  said  Henrietta  Arabdla 
Meredith  and  John  Calcrafl,  and  the  said  Arabella 
Bridget  St.  Quintin  and  Mary  Dionysia  Wyld, 
were  the  next  of  kin  of  the  said  John  Walker :  and 
he  found  that  in  case  the  said  testator  had  been 
dead,  without  issue,  at  the  time  of  the  date  of  his 
said  will,  the  said  Dionysia  Meredith  and  Cedl 
Anne  Calcraft,  the  said  testator's  two  sisters, 
would  have  been  the  co-heiresses  at  law  of  the 
said  John  Walker,  and  also  his  next  of  kin:  and 
that  in  case  the  said  testator  had  been  dead  with- 
out issue,  at  the  time  of  the  date  of  his  said  codi- 
cil, the  said  Henrietta  Arabella  Meredith  and  John 
Calcrqft  would  have  been  the  heirs  at  law  of  the 
said  John  Walker,  and  the  said  Henrietta  ArabeOa 
Meredith  and  John  Calcraft,  and  the  said  Arabella 

Bridget 


J 
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Bridget  St.  Quintin,  Mary  Dionysia  WyM,  and       1822. 
Cecil  Mary  Elizabeth  Calcraft,  would  have  been     h«mk*ob 
the  next  of  kin :    and  he  found  that  the  said     *^,^^" 
Henrietta,  Arabella  M/sredith  and  John  Calcraft  ^t^^' 
were  the  heirs  at  law  of  the  said  testator  at  the     *«<*  «***«», 
time  of  his  decease,  and  also  at  the  time  of  the  ^^^^ 
death  of  his  said  widow,  and  that  the  next  of  kin 
of  the  said  testator,  at  the  time  of  his  deceasoi 
were  the  said  Henrietta  Arabella  Mer^ith  and  That  the  tame 

penoDs  were 

John  Calcraft t  and  the  said  Arabella  Bridget  St.  aiaoheinatUw 

—^  and  next  of  kiii 

Quintin,  Mary  Dionysia   Wyld,  and  Cecil  Mary  of  the  testator, 

Tif      ?»>-»»         !•  JohnWaiker 

JLlvSabeth  CalCrqft.  Heneage. 

And  he  fo^nd  that  the  said  Cecil  Mary  Elixa^ 
beth  Calcraft  died  in  the  month  of  November, 
1808,  unmarried,  and  that  the  next  of  kin  of 
the  said  testator,  at  the  death  of  his  said  widow, 
were  the  said  Henrietta  Arabella  Meredith  and 
John  Calcraft,  and  the  said  Arabella  Bridget  St. 
Quintin  and  Mary  Dionysia  Wyld:  that  the 
said  Cecil  Anne  Calcrqft  and  Dionysia  Meredith, 
the  two  sisters  of  the  said  testator,  departed 
this  life  at  the  several  times  hereinbefore  men- 
tioned, and  that  the  said  Cecil  Anne  Calcraft 
left  the  said  John  Calcraft  her  heir  at  law,  and  by 
her  will,  bearing  date  the  28th  day  oi  April,  1799, 
appointed  her  eldest  daughter,  the  said  Cecil 
Mary  Elizabeth  Calcraft,  sole  executrix,  and  who 
duly  proved  the  same  on  the  19th  day  oi  October, 
1799,  and  who  was  since  dead,  having  made  her 
will,  bearing  date  the  22d  day  of  April,  1806,  and 
thereby  appointed  the  said  John  Calcraft  her  sole 
executor,  who  proved  the  said  will  in  the  Prero* 

s  2  gative 


cils,  &c.  &c. 
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1822.       gative  Court  of  Canterbury   on  the  22d  day  of 

HcOTAOB     November^  1808,  and  thereby  became  and  was  the 

and  others    personal  representative  both  of  the  said  Cecil  Anne 

^AN^o^r  Calcrafl  zxiA  Cecil  Mary  Elizabeth  Calcrafl:  that 

and  other.,    jj^^  g^jj  Dionysia  Meredith  left  the  Defendant 

R^*  Henrietta  Arabella  Meredith  her  sole  heiress  at 

wUbwdcodi-   law,  and  made  her  will,  dated  5th  January,  1796, 

and  that  probate  thereof  had  been  granted  to  the 
said  Henrietta  Arabella  Meredith  by  the  Preroga- 
tive Court  of  Canterbury,  whereby  she  became  and 
was  the  personal  representative  of  the  said 
Dianysia  Meredith:  that  the  said  testator  made 
his  will  and  codicil  as  aforesaid,  and  thereof  ap- 
pointed his  widow  sole  executrix,  who,  after  his 
death,  proved  the  said  will,  and  that  she  by  her 
said  will  and  codicils  appointed  the  Earl  of  Suffolk 
(then  Lord  Andover),  Robert  Nicholas,  and  Edward 
Goddard,  her  executors,  who  after  her  death 
proved  her  said  will  and  codicils,  and  thereby 
became  as  well  the  personal  representatives  of 
the  said  testator's  widow  as  of  the  said  testator. 

And  after  setting  forth  the  said  will  of  the  said 
testator,  and  the  will  and  four  several  codicils 
of  the  said  testatrix  in  his  said  report,  the 
Master  certified,  that  it  did  not  appear  to  him 
that  any  part  of  the  personal  estate  or  effects  ot 
the  said  testator  was  given  by  the  will  of  the  said 
Arabella  Walker  Heneage  to  any  person  or  persons, 
save  and  except  such  part  of  the  household  furni- 
ture and  other  effects  in  the  mansion-house  at 
Compton  Bassett  as  had  been  the  property  of  the 

said  testator,  and  remained  unsold  at  her  death; 

and 
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and  also  except  the  several  articles  which  in  her       1822. 
said  will  and  codicils  were  respectively  mentioned     ^J][^J^[^ 

and  bequeathed  to  the  persons  in  the  manner  in  "^  ^^®" 

the  said  will  and  codicils  and  hereinbefore-men-  Lord  viscount 

Andovbb 

tioned.  ^^  othcw. 

And  the  Master  found,  from  the  evidence  laid  Master's 
before  him  in  that  behalf,  that  the  personal  estate     ^  * 
of  which  the  said  testator  died  possessed,  includ- 
ing the  said  furniture  and  other  articles  so  be- 
queathed by  the  said  Arabella  Walker  Heneage, 
was  of  the  value  of  10,059/.  15^.  3d.  and  no  more;  Natuwand 

amount  of  the 

and  that  the  said  Arabella  Walker  Heneage  paid,  tesutor's  per- 
in  discharge  of  the  said  testator's  debts  and  funeral 
and  testamentary  expenses,  various  sums  of 
money,  amounting  to  11,846/.  10^.7^.;  and  that 
there  still  remained  various  sums  of  money  due 
from  the  said  testator,  to  the  amount  of  6,900/. 

And  he  further  certified,  that  the  real  estates  The  several  de- 

vises  and  limita-* 

of  the  said  testator  were,  by  the  said  will  of  the  Uonsofthetesta- 
said  Arabella  Walker  Heneage,  given  and  devised,  to  the  various 
subject  to  the  hereinbefore-mentioned  term  of  five  testatrix. 
hundred  years,  vested  in  the  said  Robert  Nicholas 
and  Edward  Goddard,  to  or  in  favour  of  the  said 
George   Heneage  JValker  Heneage^   Thomas  John 
Wyld,  William  Thomas  Wyld,  the  said  James  Wil- 
liam Wyld  (since  deceased),  and  the  said  John 
Wyld,  Mary  Cecil  Wyld,  Arabella  Elizabeth  Wyld, 
Caroline  Patience  Wyld,  Cecil  Catherine  Wyld,  and 
Elizabeth  Milward  Wyld,  the  sons  and  daughters 
of  the  said  George  Wyld  ^xxd.  Mary  Dionysia  his 
wife,  and  all  and  every  other  the  sons  and  daugh-    • 

ters 
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HsNEAOB     his  wife,  with  such  limitations  for  life  and  in  tail, 
with  such  remainders  over,  as  were  contained  in 


and  others 

V. 
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AKDorB     the  paid  will  of  the  said  Arabella  Walker  Heneage, 
and  others.    ^^^  ^^  ^^^  ^^^  hereinbefore  mentioned,  with  such 

Report.  ultimate  remainder  to  the  said  Francis  John  St. 

Qmntin  in  fee,  as  in  the  said  will  and  also  here- 
inbefore-mentioned. 

state  of  the  And  he  found  that  the  said  Jamea  William  WyUy 

ti^  ofUe  ^     son  of  the  said  George  Wyld  and  Mary  Dionysia 
^^°^'  his  wife,  was  since  dead,  an  infant,  and  that  the 

only  children  of  the  said  George  Wyld  and  Mary 
Jiionysia  his  wife,  who  were  then  living,  were, 
the  said  George  Heneage  Walker  Heneage,  Thomas 
John  Wyld,  William  Thomas  Wyld,  John  Wyld, 
Mary  Cecil  Wyld,  Arabella  Elizabeth  Wyld,  Caro- 
line Patience  Wyld,  Cecil  Catherine  Wyld,  and  EU- 
zabeth  Milward  Wyld.  And  he  further  certified, 
that  the  said  Mary  Dionysia  Wyld  and  AriAeUa 
Bridget  St.  Q^intin  were  two  of  the  daughters  of 
Thomas  Calcrqfi  and  Cecil  his  wife,  which  said 
C^il  Calcrqft  was  one  of  the  daughters  of  John 
Walker,  the  father  of  the  said  testator  John 
Walker  Heneage,  and  the  said  George  Heneage 
Walker  Heneage,  Thomas  John  Wyld,  Wtlliam  Tho- 
mas Wyld,  John  Wyld,  Mary  Cecil  Wyld,  Arabella 
Elizabeth  Wyld,  Caroline  Patience  Wyld,  Cecil 
Catt^erine  Wyld,  Elizabeth  Milward  Wyld,  and 
Francis  John  St,  Quintin,  (to  or  in  favor  of  whom 
the  real  estate  of  the  said  testator  John  Walker 
Heneage  was  given  by  the  will  of  the  said  Arabella 
Walker  Heneage  as  aioresaid)  were  related  to  asd 

were 
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were  great-grand-children  of  the  said  John  Walker.     J^^ 
And  he   further  certified,  that  the  said  Maty     hensaob 
Dionysia  Wyld,  who  is  named  in  the  will  of  the     "  t. 
said  testatrix,  was  related    to  and  was  grand-     ando!^ 
daughter  of  the  said  John  Walker.    And  he  fur-     *^|**^*"' 
ther  certified,  that  it  did  not  appear  to  him  that  Report. 
the  said  Arabella  Anne   Caroline  Jenny  Pigott, 
Wiiiiam    Chivers,    William    Hill   and    Henrietta 
Maria  his  wife,  John  Savage,  Sir  Jonathan  Cope, 
'  Baronet,    the  Reverend  Jonathan  Cope,    Clerk, 
JEdward  Warren  Coalfield,  Anne  Bolkvilk,  Toby 
Wade  Coalfield,   and  Arabella  Calcraft,  who  are 
respectively  named  in  the  will  and  codicils  of  the 
said  testatrix,  or  any  of  them,  were  related  to  the 
said  John  Walker  in  any  degree.    All  which  he 
submitted  to  the  Court: 

On  the  hearing  of  the  cause  it  was  contended 
in  argument  on  the  part  of  the  Plaintiffs,  by 

WethereU,  Roupell,  Preston,  and  Skirrow,  that  Aignmentoii 
the  main  questions  for  the  Court  would  be,  first,  puS^ 
whether  any  trust  had  been  created  by  the  will  of 
John  Walker  Heneage,  so  as  to  make  his  widow, 
the  testatrix,  merely  a  trustee,  or  whether  she 
did  not  take  an  absolute  fee  discharged  of  any 
trust:  secondly,  whether  she  had  a  disposing 
power  in  favour  of  heirs  as  a  class  of  persons : 
and  lastly,  whether  she  had  not  properly  exercised 
such  a  power,  if  she  had  it,  by  the  bequests  in 
her  own  will. 

They  submitted  that  those  questions  depended 
on  the  construction  to  be  put  on  the  first  will,  as 

far 
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far  as  the  intention  of  the  testator  was  to  be  col- 
lected from  the  language  of  it  being  so  read  as  to 
give  effect  to  every  part  of  it. 

On  the  first  point,  that  no  trust  was  created  by 
this  will  under  the  words  of  recommendation,  but 
what  the  civilians  term  an  imperfect  obligation, 
they  urged,  that  to  raise  a  trust  the  objects  must 
be  certain  and  the  subject  must  be  certain; 
whereas  here  both  were  uncertain,  depending 
wholly  on  the  will  of  the  testatrix,  both  as  to 
whom  she  should  give  the  property,  and  as  to  how 
much  she  should  give;  that  the  word  ''  heirs"  did 
not  mean  the  legal  heir  of  the  testator,  in  strict 
technical  sense,  but  must  in  this  case  be  taken  as 
in  common  acceptation  to  mean  descendants ;  and 
being  so  taken,  they  insisted  that  the  testatrix, 
having  power  to  do  so  even  if  she  were  (notwith- 
standing the  words  of  the  devise  to  her,  that  it 
was  to  be  unfettered  and  limited,)  fettered,  con- 
trary to  such  express  words,  with  the  burthen  of 
a  trust,  had  satisfied  it  by  her  disposition  of  the 
property  over. 

On  the  first  point  they  cited  amongst  very 
many  others  the  following  principal  cases  to 
shew  that,  by  the  construction  of  such  words 
of  recommendation  and  confidence,  accompanying 
devises  as  here,  no  trust  was  considered  to  be 
raised  in  equity ;  Bland  v.  Bland  (a),  Pushman  v. 
Filliter{b)\  and  on  the  point  of  her  taking  an 
absolute  fee,  Loveacres  ex  dem.  Mtidge  v.  Blight (c)* 


(o)  Free*  in  Chan.  200.        (J)  3  Ves,  7. 


(c)  Cowp.  S6$* 

On 


EASTEtl  TEBM,  3  GEO.  IV.  259 

On  the  second  point,  that  (assuming  a  trust  in       ^*~2- 
the  devisee  and  testatrix,  the  widow  of  the  tes-     ueseao 
tator,)  she  had  a  power  under  the  will  to  dispose     «^^''«'"' 
of  the  property  in  execution  of  such  trust,  by  se-  ^J^™' 
iecting  such  of  the  descendants  of  the  testator  as     »«'<»'*".. 
his  heirs,  using  that  word  as  descriptive  of  a  class  pj^S^ ''" 
of  persons  contemplated   by  the   testator,  not 
being,  strictly  or  legally  speaking,  his  heirs,  they 
cited  a  series  of  cases,  established  upon  a  dis- 
tinction between  a  trust  coupled  with  a  power, 
and  a  power  independent  of  a  trust,  that  the  donee 
of  the  power,  in  such  a  case  as  this,  has  a  right 
to  select  from  amongst  a  class  of  persons  so  desig- 
nated, such  as  be  may  think  proper  to  nominate ; 
Harding  v.  Glynn  (a).  Brown  v.  Higgs  (b),  Thomas 
V.  Hole  (c),  Atkyns  v.  Wright  (d),  and  the  fact  of 
the  estate  given  by  the  present  wills  being  of  a 
mixed  nature,  including  both  real  and.  personal, 
was  much  relied  on  as  assisting  the  ai^ument, 
that  the  word  "  heirs"  was  used  to  describe  a 
class  of  persons,  and  not  to  be  taken  technically; 
citing  Pyot  v.  Pifot(e). 

To  shew  that  the  word  "  heirs"  might  be  used 
in  a  much  larger  and  more  comprehensive  sense 
than  its  ordinary  legal  meaning,  and  so  as  to  de- 
signate different  persons,  they  cited  the  following 
passages  from  Bracton,  "  De  Legibus  (&c.)"fol. 
64,  b.  2. 

"  Est  autem  hasres  remotus,  ut  si  quia  haberet 

(q)  1  Atk.468.  (c)Forestcr(Ca.ieinp.Talbot)^51. 

(*)*  Ves.708,5Ves.405,    (rf)  Coop,  III.  S.C.  I7Vcs.  ^55. 
8  Ves.  574.  (c)  1  Vci.  sen.  SJJ. 

plures 
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plures  filios,  et  unicam  filiam,  masculi  erant  hsoe- 
de8  propinqui,  et  filia  hseres  remota.  Si  autem 
plures  filios  et  nullam  iiliam,  sed  nepotes  ex  filiis. 
filii  erunt  hseredes  propinqui,  et  nepotes  heeredes 
remoti. — Si  autem  filii  &  filia  et  nepotes  defecerint, 
tunc  erit  hseres  propinquus,  frater  et  soror  ei  qui 
foerit  in  seisina  haereditatis.  Si  autem  filios  ha- 
buerit,  deficiente  filia  et  nepotibus,  erit  avunculus 
vel  amita  in  linea  transversali,  hseres  remotus,  et 
omnes  ex  ilia  provenientes  in  eadem  linea  trans- 
versali  erunt  ha&redes  remotiores. 


"  Item  sunt  propinqui  et  propinquiores,  propin- 
quior  autem  dici  poterit  ille  ad  quern  jus  proprie- 
tas  immediate  post  mortem  antecessoris  descendit, 
vel  propter  eetatem.  Ut  si  quis  plures  haberet 
filios  jus  proprietatis  semper  descendit  ad  primo* 
genitum  ed  qu6d  ipse  inventus  est,  prim6  in  rerum 
natura,  et  alii  remanebunt  ei  propinqui  vel  propin- 
quiores, secundum  quod  liberos  habuerit  vel  non 
habuerit  Si  autem  in  vitA.  paths,  antenatus  de* 
cesserit  sine  haerede  de  se,  frater  postnatus  locum 
suum  obtinebit,  et  incipiet  esse  path  communi 
hteres  propinquior  et  alii  post  nati  propinqui^  et 
sic  fiet  de  aliis  in  infinitum." 

So,  in  Go.  Litt.  foL  9.  *'  Sub  quibus  vocabulis 
(hseredibus  suis)  omnes  hseredes  propinqui  com- 
prehenduntur  et  remoti  nati  et  nascituri,  and 
hseredum  appellatione  veniunt  haeredes  hsBredum 
in  infinitum." 


Finally,  they  contended,  that  conceding^  for  the 
sake  of  the  argument,  that  the  testatrix  was  not 

constituted 
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constituted  by  the  will  of  her  testator  absolute       182«. 
owner  of  the  property,  but  that  she  was  a  trustee     hknsaoi 
with  a  power,  still  she  had  duly  by  her  disposi-     »^^» 
tioo  of  it  fulfilled  the  trust  and  properly  exercised  ^„^;^* 
the  power  by  the  selection  of  die  devisees  named    ^^  •^^'^ 
by  her  and  slppointed  to  take  under  her  will.    On  pSil^^y^ 
the  other  side  (they  anticipated)  it  would  be  in-* 
iisted»  that  the  Plaintiff  created  tenant  for  life  by 
the  will,  was  not  an  heir  of  the  testator,  but  living 
his  mother,  he  was  only  the  heir  expectant  of  a 
presumptive  heir;  but  the  question  on  that  part  of 
the  case  they  submitted  was,  whether  (the  testa- 
trix having  a  power  to  execute)  the  Plaintiffs 
were  proper  objects  of  the  power ;  in  other  words, 
whether  they  answered  the  description  in  the  will 
of  the  testator,  of  persons  intended  to  take  the 
beneficial  interest  after  the  death  of  the  testatrix, 
in  the  words  of  the  recommendation  by  which  the 
trust  was  raised :  and  they  insisted  that  the  power 
had  been  in  all  respects  properly  executed  as  to  the 
disposition  of  both  the  real  and  the  personal  estate. 

Trower  appeared  for  Miss  A.  A.  C.J.  Pigottf 
and  other  formal  Plaintiffs. 

Agar  and  Wray,  for  Mrs.  Jennj/  Pigott,  and 

Clarke  and  Hayttr,  for  the  trustees,  on  the  part 
of  the  several  Defendants. 

JerviSy  ShadweU  and   Sugden,   for  Defendant, 
J^  Calcrqfty  and 

Fanilanque,  Martin  and  Boteler  for  the  Defend- 
ant Henrietta  Arabella  Meredith. 

They 
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They  submitted  that  the  question  of  a  trust  in 
Equity  being  raised  by  the  words  of  recommenda- 
tion^ if  they  stood  alone,  on  the  authority  of  the 
case  of  Kirkbank  v.  Hodson  (a),  being  conceded, 
the  next  question  would  be,  whether  they  were 
nullified  by  the  subsequent  words  in  the  clause ; 
and  they  contended,  that  they  were  not,  on  the 
principle  that  a  clear  trust  must  be  executed  if  it 
can  be  found  in  a  will.  Pierson  v.  Garnet  (b). 

They  also  insisted  that  there  was  no  uncer- 
tainty in  this  case,  either  in  the  objects  or  subject 
of  the  trust  raised  by  the  devise.  The  subject 
was  the  testator's  whole  estate,  the  objects  his 
heirs ;  and  that  there  could  be  no  uncertainty  in 
the  word  heirs,  being  a  word  of  very  particular 
and  positive  signification  in  English  law : — ^that 
the  power  given  to  the  testatrix  to  dispose  of  a 
part  to  Miss  Pigott,  a  portion,  though  at  discre- 
tion,  of  the  testator's  real  estate,  did  not  destroy 
the  certainty  of  the  subject  of  the  trust  as  to  the 
whole,  as  had  been  contended,  and  they  distin- 
guished the  devise  in  the  present  case  from  that 
in  those  which  had  been  cited  on  the  part  of  the 
Plaintiffs  by  the  circumstances  of  the  state  of  this 
family,  the  positive  and  strong  terms  of  the  trust, 
the  nature  of  the  property,  and  the  manifested 
intention  of  the  original  testator. 

Wetherell  replied ;  and 

The  cause  at  the  conclusion  of  the  argument 
was  ordered  to  stand  over  for  Judgment  till  the 


(a)  AtttCy  vol.  vii.  p.  212. 


(6)  2  Bro.  38,  226. 


following 
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following  term,  which  was  how  delivered  seriatim       I822. 
by  the  Barons,  there  being  a  difference  of  opinion,     h^^J^!^ 
as  follows : —  *"*^  °**^«" 

Lord  Viscount 

Richards,  Lord  Chief  Baron:— The  bill  in  this  ^"^^Z. 
cause  is  filed  by  the  devisees  in  trust  under  the  judgment. 
will  of  Arabella   Walker  Henease,  who  was  the  ^jfA"^*'^'  ^^ 

^   '  Chief  Baron. 

widow  of  John  Walker  Heneage,  Esq.  against  the 
two  coheirs  at  law  and  the  next  of  kin  of  Mr. 
Heneage's  Father,  John  Walker,  who  are  the 
coheirs  and  next  of  kin  of  Mr.  Heneage  himself. 

I  conceive  this  to  be  a  sufficient  description  of 
the  Defendants  for  the  purpose  of  the  present 
consideration. 

The  controversy  arises  upon  the  will  of  Mr, 
Heneage,  and  the  question  is,  whether,  under  his 
will,  Mrs.  Heneage  took  the  absolute  interest  in . 
his  real  and  personal  estates,  and  had  therefore 
a  right  to  dispose  of  them  in  favour  of  the  Plain- 
tiffs, as  she  has  by  her  will  declared  her  intention 
to  do ;  or  whether  she  was  only  a  trustee  with  an 
interest  in  herself  merely  for  her  own  life,  as 
trustee  for  the  benefit  of  the  Defendants  or  some 
of  them,  with  a  power  of  selecting  some  or  one  of 
them  in  preference  to  the  others  or  other  of  them. 
I  use  the  yfQtd  personal  estate,  because  it  is  used 
by  Mr.  Heneage  in  his  bequest,  and  it  must  there- 
fore be  necessary,  in  the  construction  of  his  will, 
to  observe  upon  the  personal  estate,  though  his 
personal  estate  was,  as  appears  by  the  Master's 
report,  insufficient  to  pay  his  debts,  and  the 
decision  must  be  confined  to  his  real  estate. 

This 
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Hensaor     tion  to  the  language  of  Mr.  Heneage's  will* 

and  others 

Lord  viicouiu      What  then  is  the  true  construction  of  all  the 

Akdoveb 

and  othen.  words  he  has  used  ?  Do  they  impose  a  trust  on 
Judgment,  jiyg^  Hetieage,  and  are  they  imperative  upon  her 
Chief  BaroD.  with  respcct  to  the  disposition  of  the  property? 
Or  do  they  import  more  than  the  wish  of  the 
testator,  that  if  she  has  no  serious  disinclination, 
she  should  dispose  of  it  to  or  amongst  his  father's 
heirs,  leaving  it  to  her  own  option,  however,  to 
deal  with  it  as  her  own  ? 

The  auestion  It  must  be  admitted  that  it  is  purely  a  matter 
tira  with^efer-  of  intention,  to  be  collected  from  the  words  of  the 
tion.  mstrument,   as  m  all  other  cases   upon  wills, 

where  no  rule  of  law  interferes. 

Principal  autho.     It  is  uot  uecessary  to  travel  through  all  the  cases 

which  have  been  furnished  by  the  great  industry, 

and  urged  with  the  great  ability  of  the  learned 

counsel  successively  on  both  sides.    To  some  of 

them  I  shall  shortly  advert.    Lord  Alvanley,  when 

Master  of  the  Rolls,  in  Malim  v.  Keighly,  has 

extracted  and  stated  the  result  of  all  the  cases 

before  that  time,  (and  the  subsequent  cases  have, 

it  seems  to  me,  made  no  alteration) ;  he  states  the 

result  in  the  following  manner: — **  Wherever  any 

person  gives  property,  and  points  out  the  object-- 

the  property — and  the  way  in  which  it  shall  go^ 

that  does  create  a  trust,  unless  he  shews  clearly  that 

his  desire  expressed  is  to  be  controukd  by  the  party, 

and  that  he  shall  have  an  option  to  defeat  it.'*    That 

is  a  case  we  all  know :  it  is  in  2  Ves.  junr.  335. 

^         I  will 
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I  ^11  not  stay  to  inquire  whether  the  language       182^. 
of  that  very  learned  and  excellent  judge  is  very     i^^^ 
accurate  and  critically  correct,  as  applied  to  the     *^  ^***'*" 
cases,  (but  I  believe  they  are  the  very  words  his  ^  visownt 
Honor  used,)  I  think,  however,  that  the  result  as    «nd  o^en. 
stated    by  him  is  sufficiently    correct  for  the  j^j^^^^^ 
present  purpose,  and  I  shall  consider  the  passages   chiof  Btnm. 
in  the  will  accordingly ;  and  I  confess  that  I  feel 
myself  bound  by  the  doctrine  delivered  in  it,  as 
being  generally  consistent  with  the  decisions  that 
have  prevailed. 

But  I  hope  to  be  forgiven  if  I  entertain  a  strong 
doubt  whether,  in  many,  or  perhaps  in  most,  of 
the  cases  the  construction  was  not  adverse  to  the 
real  intention  of  the  testator. 

It  seems  to  me  very  singular  that  a  person  who 
really  meant  to  impose  the  obligation  established 
by  the  cases  should  use  a  course  so  circuitous, 
and  a  language  so  inappropriate  and  also  obscure, 
to  express  what  might  have  been  conveyed  in  the  - 
clearest  and  most  usual  terms — terms  the  most 
familiar  to  the  testator  himself  and  to  the  profes- 
sional or  any  other  person  who  might  prepare  his 
wilL  In  considering  these  cases  it  has  always 
occurred  to  me  that,  if  I  had  myself  made  duoh  a 
will  as  has  generally  been  considered  imperative^ 
I  should  have  never  intended  it  to  be  imperative ; 
but,  on  the  contrary,  a  mere  intimation  of  my 
wish  that  the  person  to  whom  I  had  given  my 
property  should,  if  he  pleased,  prefer  these  whom 

I  post- 
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J^^^^     I  postponed  to  him,  and  who  next  to  him  were  at 
hrneaob     the  time  the  principal  objects  of  my  regard. 

and  others 
v. 

Ando*^^       I  am  happy  to  be  enabled  to  state,   that  in 
andothera.    ^j^-^  opinion  I  have  the  concurrence  of  a  noble 

Richards.  Lord  Judgo,  than  whom  there  has  never  been,  and  I 
Chief  Baron,   beiigyg^  ncvcr  can  be,  a  person  more  active  and 

acute  in  investigating  the  principles  of  the  Law  ia 
all  its  bearings,  or  more  extensively  learned  on 
every  legal  subject  (a). 

In  Wright  v.  AtkynSy  1  Ves.  &  Beames,  315,  the 
present  Lord  Chancellor  says,  "  This  sort  of  trust 
is  generally  a  surprise  on  the  intentioft,  but  it  is  too 
late  to  correct  that."  Again,  (he  says, — we  know 
the  question  was,  what  the  word  family  paeant— ) 
*'  I  do  not  believe  that  the  testator  intended  a  mere 
trust,  but  that  must  be  the  construction,  if  the  word 
'  family'  is  properly  construed'' 

I  have  said  so  much,  as  a  justification,  or  rather 
the  foundation,  of  the  opinion  which  I  entertain, 
thati  though  I  hold  myself  bound  by  the  decisions 
and  obliged  to  follow  them,  I  do  not  consider  it 
to  be  my  duty  to  extend  the  rule  of  construction 
which  has  been  adopted  in  them,  and  to  add  to 
the  number  of  those  where  the  Court  appears  to 
me  rather  to  have  made  than  to  have  given  effect 
to  the  wills  of  testators. 

Now  as  to  Mr.  Heneages  will. 

.   .  (a)  Lord  Eldon. 

It 
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It  devises  all  and  singular  his  real  estates,  in       is^s* 
the  clearest  language,  to  his  dear  wife  Arabella     hbhkaok 
Walker  Heneage^  her  heirs  and  assigns.  *****  jf*" 

Lord  Viscoont 
Andover 

And  he  bequeaths  all  his  personal  estate  to  her,    *^  °**»«»- 
her  executors,  administrators  and  assigns.    Thus  J^^"^^ 
he  gives  all  his  real  and  personal  estates  to  her  cwef  Bwon. 
absolutely. 

Then  he  proceeds: — *'  And  I  earnestly  recom-  wonia sufficient 

(standing  alone) 

mend  to  my  said  wife  the  care  and  protection  of  my  to  create  a  trust. 
affectionate  friend  Arabella  Anne  Caroline  Jenny 
Pigotty  most  heartily  beseeching  my  said  wife 
that  she  will  permit  and  suffer  the  said  Arabella 
Anne  Caroline  Jenny  Pigott  to  live  and  reside' with 
her,  and  that  she  will  afford  to  the  said  Arabella 
Anne  Caroline  Jenny  Pigott  the  same  kind  atten- 
tion and  tenderness  which  has  been  always  shown 
her  in  my  lifetime.  And  I  seriously  and  warmly 
entreat  my  said  wife,  at  her  decease,  to  settle  and 
assure  to  two  trustees  such  part  of  my  real  estate 
as  she  shall  think  proper  for  the  special  purpose 
of  securing  to  the  s^iA  Arabella  Anne  Caroline  Jenny 
Pigott,  during  her  natural  life,  (in  case  she  sur- 
vives my  said  wife,  but  not  otherwise,)  such  an 
income  as  will  enable  the  said  Arabella  Anne  Ca- 
roline Jenny  Pigott  to  enjoy  all  those  comforts  of 
life  which  she  has  hitherto  been  used  and  accus- 
tomed to,  leaving  the  amount  of  such  income  to 
the  entire  discretion  of  my  said  wife."  The  words 
''  recommend  and  most  heartily  beseeching,"  in  the 
first  part  of  this  clause,  are  emphatic  as  coupled 
^ith  the  rest  of  the  passage ;  but  the  subsequent 
Vol,  X.  T  words 


».* 


26$  CASES  IK  THE  EXCHEQUER, 

1822.  words — **  I  seriously  and  warmly  entreat  my  said 
]^^^^  wife  at  her  decease  to  settle  and  assure  to  two  trus- 
and  others     j^^g  g^^j^  ^^^^  ^f  ^y  j^^^i  estate,  &c.  (those  words 

lord  vificottiii  are  unquestionably  suflScientto  create  a  trust,  and 

Andoyer  ^  J 

and  others,    are  imperative  unless  other  words  are  incon- 

Judgmcnt.     fiistont  with  such  a  construction) — such  part  of  my 

Chief  Baron,    real  cstate  as  she  shall  think  proper  for  the  spe* 

Woids  sufficient  cial  purpose  of  securing  to  the  said  Arabella  Pigott 

to  CTeateauust  duriug  her  natural  life,  (in  case  she  survives  my 

explained.  ^    Said  wifc,  but  uot  Otherwise,)  such  an  income  as 

will  enable  the  said  Arabella  Pigott  to  enjoy  all 
those  comforts  of  life  which  she  has  been  hitherto 
used  to,  leaving  the  amount  of  such  income  to  the 
entire  discretion  of  my  said  wife,' —must  be  taken 
to  explain  at  least,  if  not  to  qualify  and  controul, 
that  by  which  it  is  preceded. 

It  has  been  accordingly  admitted  by  some  of 
the  Counsel  for  the  defendants,  that  this  clause 
IS  not  imperative  upon  Mrs.  Heneage,  but  leaves 
to  her  discretion  to  provide  for  Miss  Pigott  or 
not,  as  she  may  think  proper.  I  take  the  admis- 
sion to  be  perfectly  correct;  and  I  conceive  it 
to  be  very  clear  that  Mrs.  Heneage  was  left  to  act 
at  her  own  option. 

It  is  true  that  some  of  the  words  in  this  para^ 
graph  would  indisputably  be  imperative  if  the 
rest  of  the  sentence  were  constituted  in  a  diffe- 
rent manner  from  what  it  appears  to  be,  but 
Mrs*  Heneage  is  desired  to  settle  and  assure  at 

htr  decease  (and  not  sooner)  such  part  as  she  shall 

think 
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think  proper — the  amount  of  such  income  to  be       i^^^- 
left  to  Mrs.  Heneage's  entire  discretion.  Hbneage 

and  others 

Nothing  can  shew  more  satisfactorily  than  this  ^"tJ^lT 
clause  does  the  anxious  and  affectionate  desire  of    ^^  ^^^^^ 
the  testator  to  secure  a  proper  provision  for  Miss    '^^<*?««^*- 
rtgott,  and  it  may,  perhaps,  require  some  atten*   cMef  Baron. 
tion  to  prove  that  the  testator  shews  clearly  (as  a ^t inequity 

■^  *7    \        under  a  will 

Lord  Alvanley  states  it)  that  his  desire  expressed  is  cannot  be  setup 

J  J  r  after  the  death 

to  he  controuled  by  Mrs.  Henea^e.     Yet,  without  of  t^e  person  to 

^  ^  ^  whose  discie- 

entering  into  minute  circumstances  in  the  clause,  tion  it  had  been 

1        •     •  11  11  .^    .      .  referred  to  pcr- 

let  it  be  recollected  that,  if  it  import  a  trust>  feet  it,  by  set- 

»».        T»'  t  •  1     1  .   .         .     ,       tling  and  stating 

Miss  Figott  must  be  entitled  to  a  provision  inde*^  the  amount  of 
pendently  of  Mrs.  Heneage,  and  that  Miss  Pigott  conferred,  be- 
would  have  a  right  to  call  upon  the  owners  of  the  dl^reiion  is* 
estate  to  perform  that  trust  if  Mrs.  Heneage  had  ^*^^°* ' 
died  without  making  the  provision  so  much  de- 
sired by  Mr.  Heneage.    But  I  apprehend  that 
Miss  Pigott  would  fail  in  asserting  such  a  right, 
for  the   provision  was  requested  to  be  at  the 
discretion  of  Mrs.  Heneage.    That  could  not  be 
exercised  after  her  death,  and  a  court  of  equity 
could  not  have  assisted,  for  it  could  not  act  on 
the  discretion  given  to  Mrs.  Heneage,  which  was 
personal  to  her:  and  I  believe  courts  of  equity  do    But  the  cas« 
not  interfere  in  cases  of  such  discretion  where  it  forms  an"e^cep- 
is  intrusted,  except  in  the  case  of  charity,  which  *  ™  ^* 

has  always  been  considered  as  an  excepted  case. 

Another  reason  will  occur,  to  which  1  shall 
presently  advert,  which  confirms  my  opinion  on 
this  part  of  the  will. 

T  2  I  shall 
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.}^^^  I  shall  only  observe  for  a  moment,   that  the 

Heneaob  words  "  /  seriously  and  warmly  entreaty^  &c.  in  the 

V.  clause  respecting  Miss  Pigott,  though  very  amply 

Anw)^^^  sufficient  to  raise  a  trust  in  a  proper  place,  are 

and  others.  ^^^^  ^^  ^j^j^  tcstator  whcrc,  if  my  construction  is 

R^Ltr^iird  "8^*^*  *^®y  ^^^^  ^^^  to  imply  a  trust;  and  this 
Chief  Baron,    consideration  may  be  applied  to  other  words  of 
the  like  import,  unless  the  accompanying  words 
in  the  clause  where  they  occur  prove  the  inten- 
tion to  create  a  trust. 

The  testator  then  proceeds  in  these  words:  "I 
have  devised  and  bequeathed"  (we  have  seen 
that  he  has  devised  and  bequeathed  all  his  real 
and  personal  estate  to  Mrs.  Heneage)  "  the  whole 
of  my  said  real  and  personal  estate  hereinbefore 
particularly  set  forth,  unto  my  said  dear  wife  (and 
which  she  must  acknowledge  not  to  be  inconsi- 
derable);" by  which  I  conceive  he  must  refer  to 
the  interest  which  the  former  part  of  the  will  had 
given  to  her,  viz.  the  absolute  interest  in  the 
whole  and  from  the  quantum  of  which  he  seems 
to  demand  her  gratitude. 

*'I  have  devised,  &c.  unfettered  and  unlimited.'' 
Here,  to  recur  to  what  I  alluded  to  before, 
it  seem^  evident  that  he  had  not  intended  to 
encumber  his  widow  with  any  imperative  trust 
for  Miss  Pigott,  for  these  words  "  unfettered  and 
unlimited"  refer  to  all  the  estate  he  had  to  dispose 
of  at  the  instant;  and  it  seems  to  me  difficult  to 
say  that  when  he  used  these  words  in  this  place 
he  could  have  had  it  in  his  contemplation  to 

confine 
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confine  her  interest,  which  before  had  been  given  I822. 

to  her  without  limit,  to  a  mere  estate  for  life,  with  hmneaoe 

only  a  power  of  selection  amongst  others  for  the  '^"^^^^^^^'^ 

remainder.    Then  he  adds  the  important  words  ^"j^u^T^ 

which  create  the  difficulty  in  this  case,  and  a  ^^^^ot^^ers- 

very  serious  difficulty  it  is:  "I  devise  (&c.)  in  full  Judgmeat. 

confidence  and  with  the  firmest  persuasion  that  ^chkrBv!^uf 
in  her  future  disposition  and  distribution  thereof  The  woniscrc- 

she  will  distinguish  the  heirs  of  my  late  father,  cSSy.^  ** 
by  devising  and  bequeathing  the  whole  of  my 
said  estate,  together  and  entire,  to  such  of  my 
said  father's  heirs  as  she  may  think  best  deserves 
her  preference." 

Unquestionably  these  words  are  extremely 
strong,  but  when  you  connect  them  with  the  other 
words,  as  you  must  in  construing  the  instrument, 
I  doubt  much  whether  they  do  more  than  only 
import  a  wish,  and  not  impose  a  command,  on  the 
part  of  the  testator. 

It  has  been  held,  and  must,  I  think,  be  admitted, 
that  if  an  intention  appear  in  any  part  of  the  will 
to  give  to  the  devisee  a  right  or  power  to  spend 
the  property,  words  of  equal  force  with  these 
words  would  not  be  imperative;  for  the  Court,  in 
its  astuteness  to  extract  the  meaning,  conceives  it 
to  be  inconsistent  with  an  intention  to  create  an 
imperative  trust,  that  the  party  should  have  the 
right  or  power  to  dispose  of  the  property  at  his 
pleasure,  and,  by  using  that  privilege  to  any 
extent,  leave  nothing  or  more  or  less  to  ren^ain 
the  subject  of  a  trust. 
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182£.  la  thig  case  the  devise  and  the  words  ''  unfet- 

henraoe     tered  and  unlimited/'  which  are  used  by  the  tes- 
aad^oth««    j^jQ^  j^  gjj^^  jjjg  opinion  of  the  extent  of  the 

^anm^°*  interest  devised^  are  certainly  large  enough  to 
and  othen.  manifest  an  intention  to  convey  the  absolute  do- 
Judgment,     minion  to  the  party,  as  if  words  had  been  used 

Richards,  hoid  _.  _  i-.i\^  j-^  a 

Chief  Baron,    more  dircctly  authorizing  her  to  spend  it,  or  to 
deal  with  it  as  she  pleased. 

Again: — ^The  testator  seems  in  this  paragraph 
to  look  back  on  the  devise  and  bequest  to  his 
wife  with  a  complacence,  and  something  like  a 
boast  as  if  he  had  conferred  upon  her  an  obliga- 
tion with  respect  to  property  as  great  as  he  was 
capable  of  doing,  and  had  cast  upon  her  a  matter 
of  as  great  bounty  as  he  could — for  he  describes 
it  as  a  bounty  unfettered  and  unlimited'^-w^id  ap^ 
pears  to  observe  upon  it  as  entitling  him  to  oall 
for  her  gratitude,  and  to  request  her  kindness  to 
his  father's  heirs;  and  yet  in  the  same  breathy  if 
the  Defendant's  construction  is  just,  he  fetters  and 
limita  the  same  property  to  a  very  great  extent 
indeed ;  and  instead  of  allowing  her  to  retain  the 
absolute  interest  which  he  declared  he  had  given 
her  unlimited  and  unfettered,  he  reduces  her  to  a 
tenant  for  life  only,  with  a  trust  or  power  to  ap- 
point the  remainder  to  such  of  the  heirs  of  his 
father  as  she  might  prefer— objects  not  of  her 
blood,  and  strangers  to  her  in  the  eye  of  the  law. 

I  confess  that  in  my  view  of  this  instrument 
there  is  so  much  inconsistency  and  so  much  inter^ 
nal  evidence,  that  I  have  persuaded  myself  that 

the 
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the  testator  has  not  sufficiently  exhibited  his  in-  ^^^^• 

tention  to  impose  an  imperative  trust  on  his  wife,  hsneaob 

and  that,  on  the  contrary,  he  has  given  her  all  his  ^^^^^^ 

property,  real  and  personal,  absolutely :  and  the  ^^lo^r* 

more  particularly  where  the  intention  is  to  be  a^dothere, 

extracted  from  all  the  words  of  the  will,  without  J^^gwent. 

any  reference  to  any  rule  of  law;  for  the  heirs  chief Bwn, 
take  nothing  as  heirs,  but  they  take  merely  as 
devisees,  as  much  as  if  they  were  strangers. 

If  I  am  correct  in  my  opinion  on  this  point,  it 
is  needless  to  proceed  further;  but  as  it  may  be, 
and  I  am  not  without  serious  apprehension,  when 
I  am  apprized  of  much  better  judgments  than  my 
own,  that  I  labour  under  a  mistake,  though  I  cer* 
tainly  have  taken  all  the  pains  I  could  to  consider 
all  the  cases  which  have  been  adduced,  and  all 
the  arguments  which  have  been  urged ;  but  still, 
since  I  may  nevertheless  be  mistaken,  as  I  have 
said,  upon  this  point,  it  is  necessary  I  should  pro- 
ceed to  the  next  question  to  be  considered,  which 
is,  whether,  if  this  be  a  trust,  the  objects  are  suf- 
ficiently pointed  out.  They  are  described  as  the 
heirs  of  the  father;  who  are  the  persons  intended 
by  that  description?  A  great  deal  of  argument 
has  been  employed  upon  this  subject  on  all  sides, 
some  insisting  that  the  heirs  at  law  of  the  testator's 
father,  at  the  time  of  making  the  will  or  codicil, 
or  at  the  time  of  his  own  or  his  widow's  death, 
were  meant ;  whilst  others  contend,  that  the  next 
of  kin  of  the  testator,  at  some  or  one  of  those 
periods,  were,  either  together  with  or  exclusively 

of 
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1822.      of  the  heirs  at  law,  the  objects  intended  by  the 
nli^     testator. 

ftnd  otheii 

^ANDi^R°^  I  think  it  is  difficult  to  suppose  that  he  meant 
andothen.  ^uy  jj^j  thosc  who  answcrcd  the  description  of 
Judgment  his  objccts  at  the  time  of  his  wife*s  death.  For  as 
Chief  Baron,  shc  had  the  wholc  period  of  her  life  to  appoint  in, 
the  testator  probably  contemplated  those  who 
should  answer  the  character  marked  out  at  her 
death.  In  that  case,  or  if  he  alluded  to  his  own 
death,  he  could  have  had  no  individual  object  or 
objects  in  his  view,  for  he  could  not  conjecture 
who  might  survive  himself  or  his  widow.  And  I 
own  it  appears  to  me,  that  if  he  had  disposed  of 
only  real  estate,  and  it  were  to  foe  held  a  trust, 
his  heir  or  heirs  at  law,  at  the  time  of  his  widow's 
death,  would  have  been  the  persons  intended,  the 
one  of  them,  if  there  should  be  piore  than  one,  to 
be  preferred  to  the  other  or  others,  at  the  option 
of  the  widow. 

But  by  this  will  all  his  personal  estate  is  given 
as  the  real  estate  is.  And  though,  as  I  said  before, 
it  appears  by  the  Master's  report  that  the  personal 
estate  was  all  exhausted  in  paying  the  debts,  and 
therefore  that  there  was  no  personal  estate  left  to 
pass  by  the  bequest,  yet  in  considering  the  will 
we  must  construe  it  as  if  there  had  been  any  given 
amount  of  personal  estate. 

No  doubt,  if  it  appears  that  the  intention  of  the 
testator  was  to  have  directed  an  appointment  of 
real  and  personal  estate  to  the  heirs  at  law,  tech- 
nically 


1 


nically  speaking,  there  would  be  no  sound  objec-       nstz. 
tion  to  the  execution  of  such  intention.     But  my     uiNg^cg 
doubt  is  as  to  there  being  a  sufficient  declaration     *°^  l^" 
of  such  intention  expressed  by  this  will,  or  neces-  ^^„^^ 
sarily  to  be  implied  from  the  general  tenor  of  it;     andoihen, 
and  I  am  not  capable  of  ascertainiog  satisfactorily    indpneiit 
to  whom,  under  the  expressions  used  in  the  will,  "ch^'J^ 
the  widow,  if  she  was  a  trustee,  was  to  have  ap- 
pointed; and  the  Court  is  now  placed  in  that 
difficulty.    For  as  the  widow  (if  she  be  a  trustee) 
has  made  no  appointment  according  to  the  trust, 
the  Court  is  to  declare  who  the  objects  are,  or,  in 
other  words,  who  take  the  remainder  under  Mr. 
Heneage's  will.     Supposing  Mrs.  Heneage  to   be 
under  die  primary  disposition  only  tenant  for  life, 
with  remainder  to  other  persons,  whoever  they 
may  be>   to  whom,  in  that  case,  I  would  ask, 
ought  the  Court  to  decree  both  the  real  and  per- 
sonal estate  ?     Could  they  be  satisfied  that,  by 
the  language  used  in  this  will,  the  testator  has 
pointed  out  the  heirs  at  law  of  his  father  as  the 
objects  to  take  the  personal  as  well  as  the  real 
estate,  or  the  heirs  and  next  of  kin,  or  the  next 
of  kin  only? 

I  confess  that  I  should  feel  myself  greatly  em- 
l)aTrassed  in  arriving  at  a  decision  upon  this  point ; 
and  if  the  objects  be  not  certain,  there  is  no  trust 
imposed  on  Mrs.  Heneage. 

But  my  opinion  is  formed  mainly  on  the  former 
point,  though  I  have  great  doubts  as  to  the  latter.   *" 
I  have  thus  taken  the  liberty  of  stating  some  of 

the 
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1  BZft.      the  reasons  which  influence  my  j  udgmedit  jn  favour 

^^1^     of  the  Plaintiffs — in  a  case  where  tfi©  intention  of 

andotherrf-    ^|j^  tcstator,  extracted  as  it  must  be  from  all  the 

^J3^k^'  words  of  his  will,  must  govern — where  I  think  the 

ao^Rer^.     intention  ought  to  be  clearly  and  satisfactorily 

ffa<}ginent.     exprcsscd — and  the  more  especially  as  in  my 

Ghief  Baron.   Opinion,    Strengthened  by  that  of  a  very  great 

Judge,  **  thedecisions  upon  this  subject  have  been 

in  general  a  surprise  on  a  testator."    And  never 

in  any  case  so  much  as  in  this — for  this  is  in 

species  a  perfectly  new  c&se :  there  has  been  none 

resembling  it,  that  ever  I  have  met  with  or  heard 

^  of.  This  is  a  c&se  where  we  see  that  the  testator 

ostentatiously  proclaims  to  his  wife  that  he  had 
given  her,  and  meant  to  give  her,  the  absolute 
interest;  and  yet  I  am  required  to  attribute  to 
him  a  covered  meaning,  from  whence  it  is  to  be 

« 

inferred,  and  only  inferred,  that  he  in  fact  gave 
her  only  an  interest  for  life — something  like  a 
species  of  fraudulent  dealing,  of  which  the  testator 
would  not,  I  think,  have  been  guilty,  and  such  as 
we  ought  not  to  attribute  to  him.  For  these  rea- 
sons I  am  of  opinion  that  we  must  declare  in  favour 
of  the  trusts  of  the  will  of  the  testator. 

[Baron  Garrow  being  called  away  by  the 
necessity  of  attending  elsewhere,  according  to  the 
routine  of  his  judicial  duty^  stated  shortly  in  sub* 
stance  that  he  concurred  entirely  in  the  opinion 
and  reasoning  of  the  Lord  Chief  Baron."] 

Gg^flw,  Baron.       Graham,    Baron. — When   a    case   like   this 

*  presents  itself  to  the  mirid  of  a  Court  composed 

of  several  Judges,  it  is  extremely  difficult  that  all 

should 


should  concur  in  the  same  view  of  it,  at  the  same      18SS. 
time.    When  ^begin  by  saying  that  I  myself  differ     hiniao* 

from  my  Lord  C)iief  Baron  in  the  view  which  he  ^"^  f"* 

has  taken  of  the- subject,  I  am  justified  in  some  ';"a«S^' 

measure  by  those  very  doubts  with  which  his  '"«'"'i*™- 

Lordship  has  accompanied  his  own  opinion.  judgment. 

Entertaining  aa  I  do  a  different  view  of  the 
case,  and  putting  a  different  construction  upon 
the  words  which  oqcur,  in  order  that  if  J  am 
wrong  the  reasons' upbtr  which  my  opinions  are 
founded  may  be  disfinctly  and.  clearly  known,  I 
feel  it  a  kind  of  duty,  and  I  trust  that  the  courtesy 
of  the  Court  will  be  extended  to  me  so  &r,  as 
that  I  may  be  pertnitted,  without  trespassing  too 
much  upon  its  valuable  time,  to  state,  and  1  hope 
with  no  great  prolixity,  the  grounds  of  the  opinion 
I  have  formed. 

The  first  and  the  most  important  que^on  is, 
whether  the  words  in  this  will  create  atrust?  That 
is  a  question  purely  of  equitable  construction,  and 
in  order  to  come  at  that  question  it  will  be  neces- 
sary  for  me  to  take  a  cursory  view  of  the  cases 
which  have  led  to  the  principle  which  at  the 
present  time  seems  to  govern  the  Courts  of  Equity 
in  the  construction  of  wills  of  this  nature,  and' 
when  I  do  that,  I  very  freely  confess  I  am  under 
some  apprehension  that  my  own  judgment  is 
enslaved  by  the  cases  which  I  find  decided  upon 
the  subject.  ,  » 

I  will  mention  particularly  the  case  o(  Hafiand  * 

V.  lYigg,  which  is  in  1  Brown,  142;  many  cases  of 
•      the 
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1822.  the  same  kind  had  been  decided  in  the  time  of 
Heheaoe  my  Lord  Hardwicke,  and  in  the  time  of  a  very 
and  other*  excellent  Equity  Judge,  my  Lord  Henley ^  but  the 
^"anIoveb"'  principle  which  seemed  to  lie  as  it  were  at  the 
and  others.  5^^face  of  thosc  cascs  had  scarcely  been  reduced 
judgmenu  to  form  till  the  period  of  the  case  to  which  I  now 
TQ  am,  aron.  p^-j^^^  ^^^  thcrc  my  Lord  Thurlowy  with  the  pre- 
cision and  the  anxiety  to  extract  clear  principles 
which  were  peculiar  to  him,  seems  to  have  applied 
to  all  cases  in  which  these  imperfect  and  doubtful 
expressions  are  found,  and  he  has  laid  down  rules 
by  which  they  are  to  be  converted  into  a  trust,  in 
language  which  has  in  a  great  measure  governed 
the  subsequent  cases.  That  principle,  as  he 
expresses  it,  is,  that  where  the  subject  of  the 
devise  is  ascertained  and  the  objects  distinctly 
pointed  out,  words  expressive  of  a  request  or 
desire,  though  short  of  an  express  direction  or 
trust,  are  construed  to  have  the  same  effect  as  a 
trust  declared.  This  principle  I  may,  I  think, 
state  to  have  been  observed  to  the  very  latest 
case  that  arose  but  the  other  day  on  Mrs.  Croc- 
kenrode's  will,  the  case  of  the  Bishop  of  Durham. 
In  Pierson  v.  Garnet,— vrheve  almost  all  the  cases 
were  particularly  referred  to  in  a  very  laborious 
as  well  as  ingenious  argument  of  Mr.  Ambler,  in 
2nd  Brown,  pages  38  and  226 — the  case  was  a 
disposition  of  personal  estate,  and  there  the 
interest  taken  was  expressly  made  to  be  for  life : 
the  words  expressive  of  the  implied  trust  were 
very  slight,  scarcely  amounting  to  a  trust,  but 
they  Were  held  to  amount  to  a  trust,  upon  the 
application  of  the  principle    to  which  I  have 

referred. 
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referred.      Then  with  respect  to  the  object,  it       I822. 
was  **  that  the  said  Feter  Fierson  do  dispose  of     heneaoe 
what  fortune  he  shall  receive  under  this  my  will  to     ***  ^^  *" 
and  among  the  descendants  of  my  late  aunt,  Ann  ^and^eT^^ 
Coppingerr     My  Lord    Thurlow   concludes   his    »^d««^«'^- 
opinion  in  these  words,  "  If  the  word  used  had    Judgment. 
been  relations,  it  would  go  to  those  (who  were  ^"*"^'  ■""• 
next  of  kin)  within  the  Statute  of  Distribution," 
so  it  had  been  determined  in  1st  Feere  Williams, 
397,  **  but  under  these  words  it  goes  only  to  such 
relations  as  are  descendants  (of  Ann  Coppinger),'' 
which  is  more  narrow.     My  Lord  Thurlow  there- 
fore, in  this  case  of  Fierson  v.  Garnet ^  having 
canvassed  the  subject  distinctly,  held  that  those 
words  **  it  is  my  dying  request,'*  were  tantamount 
to  a  creation  of  a  trust* 

In  the  case  I  first  referred  to,  oiHarlandw.  Trigg, 
the  devise  was  of  a  mixed  kind,  it  was  of  leases 
for  lives  and  leases  for  years;  the  words  of 
bequest  are  ''  all  other  my  leasehold  estates  in 
the  township  of  Sutton  I  give  to  my  brother  John 
for  ever ;"  the  expression  therefore  was  extensive, 
it  gave  him  an  absolute  estate;  and  the  argument 
was  exceedingly  strong  that  he  meant  it  should 
go  to  his  brother  John  as  far  as  the  estate  could 
go ;  for  John  was  the  next  tenant  in  strict 
settlement,  after  himself>  of  the  family  estate; 
but  notwithstanding  that  argument,  and  not- 
withstanding the  devise  to  him  of  freehold  as  well 
as  leasehold  for  lives,  the  words,  '*  hoping  he  will 
continue  them  in  the  family  for  ever,"  were  con- 
sidered as  tending  to  establish  a  tru«t.    My  Lord 

Chan* 
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devise  to  her  was  afterwards  qualified  m  the       i^^^ 
manner  I  am  about  to  state.    The  testator,  in  the     hbnbao« 
very  clause  which  controuls  the  power  which  he    "^  JJ*^ 
had  given  to  his  daughter,  uses  these  very  re-  ^^'tST* 
markable  expressions,  though  his  meaning  was    *»*•*•'» 
to  give  his  daughter  the  absolute  disposal  of  the    J«d8««** 
collieries,  he  requested  her,  that  if  she  should 
execute  her  power  by  a  sale,  the  money  arising 
therefrom  should  be  applied  as  he  had  directed 
the  same.    In  default  of  her  appointment.  Lord 
Henley  held,  that  the  absolute  power  so  given  to 
her  was  afterwards  qualified  by  the  clause  con- 
taining his  particular  request,  that  if  she  should 
execute  her  power  by  the  sale  of  the  estate,  the 
profits  of  that  estate  should  be  reinvested  in  land, 
and  settled  as  was  the  bulk  of  his  property. 

We  come  then  to  the  particular  case  before  us^ 
and,  in  looking  at  the  will,  the  words  which  are 
particularly  insisted  upon  are  those  which  have 
been,  it  seems,  considered  to  import  that  he  gave 
her  his  estate  altogether,  in  the  most  absolute 
sense,  and  he  gave  it  to  her  unfettered  and  un- 
limited. Those  words,  most  undoubtedly,  are 
strong,  but  what  could  he  do  more  when  he  had 
given  her  the  fee?  Both  these  expressions, ''  un- 
fettered and  unlimited,"  were  absolutely  necessary 
to  the  execution  of  the  power  he  biad  given  hen 
The  provision  to  Miss  Pigott  is  confined  to  her 
situation  in  life,  to  the  habits  in  which  she  had 
constantly  lived  in  his,  the  testator's^  family ;  and 
the  utmost  which  could  be  given  to  Miss  Pigott 
out  of  this  property  so  disposed  of,  was  an  estate 
fox  life;  but  it  is  quite  clear  that  the  family  estates 

remained, 
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IS22.      remained,  and  was  intended  to  remain,  unimpaired 
henbace     ^^^  entire ;  and  Mrs.  Heneage  could  not  dismem- 
and  othcre    jjej  tjjg^j-  estate,  because  by  the  words  of  the  will 
Lord  Viscount  it  was  to  pass  toTOther  and  entire  to  such  of  his 
and  otheis.    father's  heirs  as  she  should  think  best  deserving 
Judgment,     her  preference.  Then  as  to  the  controuling  words, 
'  ^^^  it  should  be  observed,  that  they  are  not  merely 
"  unfettered  and  unlimited,"  but  "  unfettered  and 
unlimited,  in  full  confidence,  and  in  the  firmest 
persuasion  that  in  her  future  disposition  and  dis- 
tribution thereof  she  will  distinguish  the  heirs  of 
my  late  father."    According  to  my  apprehension, 
no  argument  arises  to  diminish  the  force  of  this 
expression,  from  any  uncertainty  in  the  object, 
for  both  parties  agree  they  are  sufficiently  demon- 
strated ;  the  one  says  they  are  the  heirs  at  law, 
properly  so  called,  and  the  other,  that  they  are  all 
the  remote  descendants;  but  whether  male  or  fe- 
male, the  Counsel  for  the  Plaintiffs  have  not  in  the 
course  of  their  arguments  explained. 

Then  we  are  to  consider,  in  the  first  place,  the 
force  of  these  expressions.  What  is  in  point  of 
equity  a  trust  ?  It  is  a  confidence.  To  my  appre- 
hension, the  words  "  full  confidence'*  are  syno- 
nymous with  trust,  and  tantamount  to  saying,  **  I 
give  it  in  trust."  Trusts,  as  adopted  in  our  law, 
we  know  perfectly  well,  are  taken  from  the  Roman 
law,  Jidei  commissum,  a  duty  imposed  upon  the 
good  faith,  upon  a  confidence,  in  the  party.  The 
term  Jidei  commissum  is  literally  copied  by  the 
Greek  civilians,  and  We  have  taken  it  up,  adopting 
these ^^ei  comrmsa  as  trusts;  and  it  is  no  longer, 

nor 
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nor  was  it  at  the  time  when  it  was  made,  the      18£2. 
subject  of  equitable  jurisdiction  and  imperfect     heneaoe 
obligation.     It  was  rendered  a  perfect  obligation     *"**  ^^*" 
by  the  authority  of  the  Prsetor,  and  our  Courts  of  ^  discount 

•'  •'  Andover 

Equity,  in  adopting  these  trusts,  have  carried  them  ^^  ot^*"- 
into  execution  as  absolutely  binding  on  the  con-  judgment 
science.  Then  the  question  we  have  to  consider  ^^^^^»  Baron. 
is  between  the  words  trust  and  confidence.  What 
is  confidence?  fiducia:  that  is  the  strongest  ex- 
pression you  can  make  use  of  to  create  a  trust 
here.  I  am,  perhaps,  going  a  little  out  of  my  way 
when  I  refer  to  authorities  not  in  our  books.  One 
of  the  most  critically  accurate,  though  later  clas- 
sical writers,  marks  the  distinction  and  the  dif- 
ferent  degrees  of  efficacy  between  hope  and  desire 
or  wish  and  good  faith  or  confidence :  he  marks 
tiie  highest  degree  of  trust  and  confidence  that 
can  be  reposed  in  a  person  when  he  uses  the  words 
'* jam  de te  spem  habeo  nondum  fiduciam."*  Now 
I  do  not  mean  to  say  that  this  does  not  leave  the 
matter  open  to  the  argument  of  my  Lord  Chief 
Baron,  which  may  be  very  powerful,  and  which 
should  overrule  any  impressions  upon  my  mind. 
Though  I  say  that  both  parties  agree  that  the 
objects  were  designated,  they  iagree  only  because 
each  puts  his  own  sense  on  the  words,  and  there- 
fore it  may  fairly  be  argued  that  the  object  was 
uncertain ;  because  one  side  argues  that  the  per- 
sons are  the  heirs  at  law,  properly  so  called ;  the 
other,  that  they  are  th^  descendants  of  the  father; 
and  so  far  they  may  be  said  to  leave  the  object  in 
uncertainty ;  but  if  by  law  or  equity  the  sense  is 
fixed,  there  is  no  uncertainty.    That  brings-  me 

♦  Sfenec.  Epist.  16. 
VOL.  X.  -     U  to 
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lug  to  the  construction  on  the  one  hand*  or  the      i^^^. 
other.  Hbweaoe 

tod  otfaen 

Let  tis  look  then  at  the  state  of  the  family*  at  ^^^"^ 
the  time  the  testator  made* this  will.    It  is  not    »«>»«k«"- 
neoessaiy  to  trouble  the  Coiirt  with  particular    JadgMM. 
names;  the  will  was  itfade  about  1796.    At  the  o~»*»«»«»«- 
time  of  making  the  will  the  testator  had  two 
sisters,  MtB.  Meredith  and  Mrs.  Calcraft; '  they 
were  equally  not  only  his  own  lieirs  at  law  but 
the  heirs  at  law  of  his  fathen    No  argument,  ac- 
cording  to  my  apprehension,  arises  from  the  cir- 
cumstanoe  of  bis  directing  his  estates  or  reeom*'' 
mending  his  estates  to  go  to  his  father's  heirs  in 
preference  ta  his  own.  Probably  for  some  reason 
(which  does  not  appear  in  the  case)  he  might  bear 
in  mind  that  the  estate  originally  coming  front  . 
his  father  the  father  should  be  coiisidered  as  the 
common  stock  £rom  which  that  estate  should  be 
derived  to  the  descendants.     At  the  time  of 
making  his  will  he  had  these  two  sisters.    At  his 
death  his  sisters  were  both  dead ;    but*  Mrs. 

• 

Meredith  left  an  only  daughter,  and  Mrs.  Calcraft 
had  a  son,  who  is  one  of  the  present  defendants, 
And  two  daughters.  At  Mrs.  Henieage's  death 
Miss  Meredith  was  still  alive,  and  her  cousin, 
Mrs.  Calcra/t,  was  likewise  alive,  and  Mrs.  fFyld, 
who  was  a  sister  of  Mrs.  Calcra/t,  (and  one  of 
whose  sons  is  an  object  of  the  will  of  Mrs.  He- 
neage,)  had  at  that  time  a  very  large  family.  This, 
liherefore,  was  the  state  of  the  family  at  the  death 
of  Mrs.  Heneage.    Mrs.  Meredith  and  Mrs.  Cat- 

♦  See  Pedigree,  ad  fin* 

u  2  '  craft 
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1822.      craft  were,  strictly  and  properly  speaking,  thq 
heneaoe     heirs  at  law. 

and  others 

^AN^ovEr*      "^^^"^  the.  first  arguments  arise  from  these  ex- 

andoihew.    pressions  in  the  testatrix's  wUl:  "And  whereas 

Judgment.     I  have  bequeathed  the  whole  of  my  said  real  and 

Graham,  Baron,  personal  cstate,  hereiiill^fore  particularly  set  forth, 

unto  my  said  ^ear  wife,  (which  she  must  acknow- 
ledge not  to  be  inconsiderable,)  unfettered  and 
unlimited,  in  full  confidence  and  with  the  firmest 
persuasion  that,  in  her  future  disposition  and  dis-* 
tribution  thereof,  she  will  distinguish  the  heirs  of 
my  late  father."  It  is  argued  that  those  words, 
''  distinguish  the  heirs  of  my  late  father,"  must 
mean  that  she  was  to  single  one  of  many  out  of 
the  descendants.  I  really  do  not  feel  that  argu- 
Inent  to  be  so  cogent  as  to  givjs  a  new  interpreta- 
tion to  the  expression  of  ''  heirs,"  for  that  is  a 
clear  designation;  and  the  word  ''distinguish," 
in  this  clause,  would  strictly  apply  to  a  distin- 
guishing between  one  of  ]two,  as  well  as  of  three 
or  four,  or  more ;  the  word  appears  to  me  to  carry 
no  necessary  evidence  of  intent  one  way  or 
another,  and  the  difficulty  I  have  felt  jail  along 
is,  that  where  persons  who  really  do  strictly 
answer  the  expression  are  in  existence,  it  is  a 
very  strong  construction  to  put  upon  the  will 
that  those  persons  who  strictly  answer  the  de- 
scription shall  be  passed  over,  to  make  way  for 
those  who  in  no  proper  sense,  and  in  no  sense  I 
venture  to  say,  could  be  denominated  the  heirs 
at  law  of  the  testator  whilst  the  others  were  alive. 
A  passage  has  been  cited — and  I  feel  a  degree 

of 
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of  regret  at  going  through  it,  at  the  same  time  a     J,^^ 
respect  for  the  knowledge  employed  in  the  re-     heneage 
search  of  this  subject  seems  to  require  it  at  my     "*«.*" 
hands — a  passage  has  been  cited  from  Bracton,     and^^** 
lib.  ii.  p.  64,  which  I  think,  nay,^  cannot  but  feel    ^^  ®****"' 
a  perfect  conviction  (with  great  deference  I  say  to    Judgment. 
the  Counsel  who  urged  t||  has  been  misappre-  ^•*^'  ®"**"- 
hended.    Bracton  is  speaking  th^re  of  different 
descriptions  of  children,  and  then  he  comes  to  a 
description  of  heirs,  and  he  says—"  Item  eorum 
(haeredum)  quidanl  incipere  possunt  esse  haeredes 
et  disinere,  et  quidam  non."  '  That  is  a  very  com- 
mon and  a  very  obvious  case ;  a  man  may  have  a 
daughter,  and  after  a  son ;  she  is  not  heir  before 
the  birth  of  a  son,  but  she  has  a  sort  of  inchoate 
right;  when  the  testator  has  a  son  she  is  no  longer 
heir-apparent,  and  that  incipiency  is  totally  de- 
stroyed.   Then  comes  the  passage  more  particu- 
larly relied  upon — '^  Item  eorum  qui  sunt  naturales, 
legitimi  et  haeredes,  quidam  sunt  propinqui  et  qui- 
dam propinquiores."    To  be  sure  the  son  is  nearer 
as  heir  of  his  father,  the  grandsoA  next,  and  so  on, 
''  et  quidam  remoti  et  quidam  remotiores."    Now 
here  is  the  part  where  I  think  the  learned  Counsel 
who  quoted  it  was  mistaken — "  et  omnes  quotquot 
sunt,  sint  haeredes  recti  et  justi  quotquot  descen- 
dunt  gradatim  a  communi  stipite  primo  per  lineam 
directam  descendentem  in  infinitum  et  postea  per 
linieam  transversalem."    Now  observe  here  *'  coni- 
muni  stipite  primo  per  lineam  directam  deinde  in 
linea  transversal!."    Is  it  possible  foir  any  body  to 
understand  thBiBracion  meant  to  say,  that  all  those 
to  the  remotest  of  a  mans  posterity  **  a  communi 

stipite' 


SkadweWs  argument,  in  referring  us  to  the  regis-  J^*\ 
ter,  puts  that  out  of  all  doubt ;  that  where  there  hi><uo> 
are  several  coparceners  they  are  in  the  cor-  "***  "^ 
rectest  of  all  pleadings,  the  writs  of  formcdon,  ^^,^^ 
styled  Heredes,  as  in  the  Register,  239,  "  that 
the  sheriff  ^ould  render  the  estate  "  quod  R. 
dedit  M.  et  hsredibus  quos  idem  R.  de  cor-  ^ 
pore  ipsius  M.  procrearet" — that  is,  in  special  tail, 
not  to  himself,  but  to  his  wife  and  to  the  heirs 
which  he  should  procreate  on  her  body.  Then 
the  writ  goes  on  to  say,  "  et  quod  post  mortem 
M.  de  corpore  suo  per  R.  procreatte,"  and 
accordingly,  without  troubling  the  Court  with  the 
particular  words  of  it,— that  M.  was  dead — that 
she  left  a  daughter,  who  died  leSving  a  daugh- 
ter, that  she  left  a  surviving  daughter,  and  there- 
fore it  claims  that  ^e  estate  should  be  restored 
to  the  surviving  daughter  and  her  niece,  the 
daughter  of  the  deceased  dau^ter,  and  styles 
them  particularly  hseredibus  ejusdem  M.,  that  is 
to  say,  the  daughter  and  the  niece,  the  heirs  o^  M. 

Then  Uke  the  next  instance,  in  the  same  page, 
where  the  estate  goes  to  a  nephew  or  a  niece 
of  a  deceased  daughter,  "  consanguioeis  et  hae- 
redibus,"  calling  them  hasredibus.  Another, 
where  were  four  daughters,  and  one  died  leaving 
a  son,  where  it  was  to  the  son  coneaoguiais  and 
the  daughters  heeredibus  ejusdem.  I  have  dwelt 
long  enough  upon  this  to  show  that  the  word 
heirs  here  may  very  properly  apply  to  those  two 
persons  who  claim,  though  in  point  of  law  they 
constitute  but  one  heir  of  the  testator.      Cases 

have 
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^2f^f-       have  been  referred  to,  which  appear  to  me  to 
henbaoe     be  perfectly  misapplied.     I  mean  the  cases  from 
«.  ^"     Archer's  case(«)  down  to  thex^ase  otLisk  v. Gray  {h); 
And^ei^*  those  were  all  cases  of  exceptions  to  the  rule  laid 
and  others,    down  in  A^e/Z/s  casc.    The  words  heirs,  or  heirs 
Judgment,     male,  or  heirs  female,  are  all  generally  construed, 
Graham,  Baron.  ^^  kuow,  as  cxpressivc  of  the  quantity  or  qua- 
lity of  the  estate.    The  question  in  these  cases  is, 
whether  those  words  which,  by  the  general  effect 
of  that  decision  are  considered  as  descriptive  of 
the  duration  or  quantity  of  the  estate,  shall,  by 
force  of  the  intention,  be  construed  as  a  descrip- 
tion of  the  person  to  take.     But  all  those  cases 
suppose  that  constat  de  persona  aliunde.   Before 
you  enter  into  the  question  you  must  suppose 
that  the  person  claiming  sustains  the  character ; 
no  person  can  claim  without  qualifying  himself, 
and  stating  himself  or  herself  to  be  either  the 
heir  or  the  heir  male,  or  the  heir  female,  or  coming 
under  the  description  of  heirs,  or,  in  the  greatest 
latitude,  as  heir  apparent.      In  all  those  cases 
that  is  clearly  ascertained ;  and  the  word  heirs  is 
always  taken  in  the  proper  sense,  and  no  person 
can  claim  this  future  interest  but  by  showing 
that  he  was  the  heir.      Several  cases   might, 
perhaps,  more  illustrate  the  position,  but  it  is 
quite  enough  for  me  to  show  the  inapplicability 
of  those  cases  to  the  present  que|tion.    My  great 
difficulty,  and  the  thing  that  imposes,  perhaps, 
upon   my  understanding  is,   that  where   these 
words  are  used,  which  are  so  very  strong,  so  much 
more  strong  than  those  used  in  any  case  before, 
where  the  object  is  certain,  where  a  man  has 

(a)  1  Co.  66.  (6)  2  Lev.  223. 

imposed 


i 


imposed  a  duty  in  the  fullest  confidence  on  his     ,^^^ 
wife,  eivinsr  a  vast  estate  and  the  prodigious  in-     uzfw.i.vt 

«.r.  ...  .  "'I  olhe" 

nuence  belonging  to  it,  that  language  so  strong         „. 
should  impose  no  trust,  and  that  a  woman  might     ahd^vhl 
go  to  any  pitch  of  indiscretion  to  which  female 
weakness  might  be  liable,  and  make  the  most    Judgment. 
extravagant  and  the  most  absurd  disposition  of  '^™'^'  ^*"'  ° 
this  family  estate,  without  any  regard  at  all  to 
these  strong  words,  as  by  giving  it  away  to  some 
silly  charity,  that  is  the  first  thing  that  strikes 
me  as  a  difficulty;  then  the  next  is,  we  have 
been  a  long  time  in  doubt  whether  these  words 
create  a  trust  or  not,  how  should  we  deal  with 
it.     Suppose  the  first  question  had   been  put 
out  uf  all  doubt,  and  he  had  said,  in  plain  terms, 
I  give  you  the  estate  to  you  and  your  heirs ;   I 
give  you  the  estate  to  you  and  your  heirs  for 
ever;  I  give  you  the  estate  unfettered  and  un- 
qualified, but  at  the  same  time  1  do  it  upon  this 
special  trust,  and  for  this  purpose,  that  you  dis- 
tinguish some  one  of  my  father's  heirs.     Suppose 
in  such  a  c^e  the  Court  were  called  upon  to  say, 
What  is  the  meaning  of  those  words,  "  to  the 
heirs  of  my  father  V    In  the  first  place  here  are 
persons  who  are  the  heirs  of  his  father;  then, 
why  are  you  to  desert  the  regular,  plain,  and 
proper  sense,  unless  you  are  driven  to  it,  I  do 
not  say  by  necessary  implication,  but  by  the 
strongest  cogency  arising  upon  the  face  of  the 
will  ?    Then,  I  say,  what  is  there  upon  the  face 
of  this  will  that  goes  to  show  that  this  man.  who 
has  used  an  appropriate  and  proper  expression, 
whose  appropriate  and  proper  expression  has  its 
proper  application  to  persons  sustaining  this  cha- 
racter, 
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1822.  racter,  what  is  there  to  drive  you  from  giviDg  to 
HcNEACE  th^s^  words  their  appropriate  sense?  At  this 
and  otfaen  moment  I  do  not  know  what  he  meant,  if  he  did 
i/wd  viMOTBt  ij0t  mean  this.  Did  he  mean  descendants  of  any 
and  ochen.  description  ?  Did  he  mean  that  any  grandniece 
jndgneaL  should  take  the  estate  out  of  the  family  immedi- 
Grthfim,  Bam.  ^tely  ?    It  seems  to  me  that  the  very  circumstance 

relied  on  as  an  argument  to  take  from  the  word 
its  proper  sense,  goes  the  other  way ;  it  rather 
induces  me  to  say,  I  will  abide  by  the  proper 
sense ;  therefore  really,  under  these  circumstances, 
I  have  a  great  deal  of  difficulty  in  giving  those 
words  any  but  their '  appropriate  sense,  and  I 
think  the  meaning  of  the  testator  was  this — I  give 
it  to  my  wife,  her  executors,  administrators,  and 
assigns  for  ever;  but,  at  the  same  time,  I  mean  to 
qualify  the  devise,  and  I  do  it  in  the  power  which 
I  give  her;  I  give  her  a  power  by  her  will,  duly 
attested,  to  dispose  of  it  to  such  of  my  heirs  at 
law  as  she  shall  prefer.  I  would  ask  if  this  were 
a  legal  estate,  with  a  power  to  dispose  of  it  in 
these  terms,  what  would  a  Court  of  law  say  if 
she,  having  such  a  power,  gave  the  estate  to  a 
remoter  descendant,  passing  by  the  heirs  at  law  ? 
In  my  opinion  a  Court  could  not  suffer  such  a 
disposition  to  stand . 

I  have  felt  it  my  duty  to  state  the  reasons  which 
decide  my  mind.  I  hope  I  have  done  so  widi 
a  proper  deference  to  opinions  of  greater  autho- 
rity. My  Lord  Chief  Barcm  does  me  the  honour 
to  include  me  in  the  number  of  those  for  whose 
opinion  he  has  upon  the  present  occasion  expressed 

a  respect. 
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a  respect   I  feel  that  it  becomes  me  to  return  the  ifi^s. 

compliment — I  will  not  say  compliment — I  speak  h»wCoe 

it  with  truth,  that  I  am,  as  I  ought  to  be,  more  *«*  J**" 

affected  by  the  inclination  of  his  opinion  the  other  ^  viscwmt 

way,  but  I  have  felt  it  my  duty  to  declare  my  andeAcni. 

opinion  such  as  it  is,  and  I  am  sure  I  shall  be  the  jwi^nMiit. 

last  man  in  the  world  to  say  that  it  will  turn  out  ^^^'  ^***^ 
to  be  a  correct  one. 

I  am  consequently  of  opinion,  for  the  reasons  I 
have  given,  that  part  of  the  testator  s  property 
having  been  improperly  disposed  of  by  the  testa- 
trix, we  ought  not  to  decree  that  the  trusts  of 
her  will  (so  far)  should  be  ordered  to  be  per- 
formed ;  but  that  the  bill  in  that  respect  should 
be  dismissed. 

Wood,  Baron. — This  is  a  case  of  great  diffi- 
culty, at  least  to  me.  The  testator  has  by  his 
will  given  his  real  estates  to  his  wife,  her  heirs, 
and  assigns  for  ever;  he  has  also- given  all  his 
personal  estate  to  her,  her  executors,  adminis- 
trators, and  assigns  for  ever.  Those  words  most 
undoubtedly  by  themselves  give  her  the  absolute 
ownership  in  both  real  and  personal  estate,  but 
afterwards  in  the  will  there  is  a  clause  which  has 
created  all  the  difficulty ;  that  clause  I  will  take 
the  liberty  of  repeating.  He  has,  after  making  a 
provision  for  life  for  Miss  Pigott,  gone  on  in  these 
words — *^  And  I  have  devised  and  bequeathed 
the  whole  of  my  said  real  and  personal  estate 
liereinbefore  particularly  set  forth  y  unto  my  said 
dear  wife,  (and  which  she  must  acknowledge  not 

to 
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1822.  to  .be  iaconsiderable,)  unfettered  and  unlimited, 
Heneagb  ^^  full  confidence  and  with  the  firmest  persua- 
and  others     ^^^^  ^^^^^  ^^  ^^^  futurc  dispositiou  and  distribu- 

^ArJ^'  tion  thereof,  she  will  distinguish  the  heirs  of  my 
aod  others,  jg^j.^  father,  by  devising  and  bequeathing  the 
Judgment,     wholc  of  my  Said  estate  together  and  entire  to 

Wood,  Baton,  such  of  my  said  father  s  heirs  as  she  may  think 
best  deserves  her  preference." 

Now  what  is  the  true  construction  and  opera- 
tion of  this  clause  ?  Does  it  leave  it  entirely  at 
the  discretion  of  Mrs.  Heneage,  the  wife  of  the 
testator,  to. give  the  estates  to  whom  she  pleases, 
whether  of  the  testator  s  family  or  not  ?  If  that 
be  the  true  construction  of  the  clause,  all  difficul- 
ties are  at  an  end.  His  will  must  then  stand 
good  in  every  part,  and  one  would  wish  that  it 
might,  because  it  seems  to  me  to  fulfil  what 
appears  to  have  been  the  testator's  intention  as  to 
his  own  family.  ^  On  the  other  hand,  it  is  con- 
tended that  this  clause  creates  a  trust  in  Mrs. 
Heneage  to  devise  and  bequeath  the  whole  toge- 
ther and  entire  to  such  of  the  heirs  of  the  tes- 
tator s  father  as  she  might.think  most  deserving. 

To  examine  into  and  comment  upon  the  mul- 
titude of  cases  which  have  been  cited,  would  be 
a  most  laborious  and,  perhaps,  useless  task.  I 
shall  content  myself  with  saying,  that  it  is  my 
opinion  that  the  clause  creates  a  trust  in  favour  of 
the  testator's  father's  heirs,  and  I  shall  consider 
afterwards  who  are  included  under  the  denomi- 
nation of  father's  heirs. 

Stripping 
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Stripping  the  clause  of  a  great  deal  of  circum-     ^^ 
locution  meant  civilly  towards  his  wife,  it  is  in     Heneagb 

and  others 

substance  a  declaration  that  he  has  given  his  real  «. 

and  personal  estates  to  her  in  confidence  that  she  andovbb 
will  devise  and  bequeath  the  whole  together  and 

entire  to  such  of  his  father's  heirs  as  she  may  J«»^g:°»«»*- 

_  Wood,  Baron. 

think  best  deserves  her  preference.  Words  of  - 
recommendation,  desire,  or  request  have  been 
held  to  create  trusts ;  confidence  is  much  stronger, 
it  is  emphatically  a  word  of  trust.  Having  in  the 
early  part  of  my  legal  life  been  much  accustomed 
to  conveyancing,  I  recollect  that  trust  and  con* 
fidence  in  conveyances  are  always  used  as 
synonymous  terms,  and  in  generfd  a  trust  is  in- 
troduced in  this  way,  ^'  in  trust  and  confidence'- 
and  ^'  to  the  intent  and  purpose  that  the  trustees!' 
will  do  so  and  so.  I  had  also  some  recollection 
that  confidence  was  used  as  synonymous  with 
trust,  in  the  Statute  of  Uses  of  the  27th  Hen.  VIII. 
cap,  10,  commonly  referred  to  by  conveyancers 
as  the  statute  for  transferring  uses  into  possession. 
On  looking  into  that  statute  I  find  that  in  reciting 
the  mischiefs  which  occasioned  the  statute,  it 
recite^  that  fraudulent  assurances  were  made  to 
usas,  confidences,  and  trusts,  and  in  several  parts 
of  the  act  these  words  are  used — use,  confidence, 
or  trust.  And  it  enacts,  ^'  that  persons  shall  have 
suph  possessions  and  seisins  as  they  had  before  in 
the  use,  confidence,  or  trust  of  the  same  lands,*^ 
so  that  the  legal  sense  of  confidence  has  at  all 
tiqies,  as  I  apprehend,  been  considered  as  synoni-. 
mous  to  trust.  Then  supposing  this  had  been 
read  instead  of  confidence,   substituting  trust, 

which 


Wogd,  Baiob. 
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fee  shews  clearly  that  his  desire  expressed  is  to       is^^. 
be  controlled  by  the  party^  and  that  he  shall  have     hsveace 
an  option  to  defeat  it."    The  word  recommend     ^"^^^^"^ 
proves  desire,  and  does  not  prove  discretion.    If  ^a^^o^^"^^ 
a  testator  shews  his  desire  that  a  thing  shall  be    ^^  ^^'*^'*- 
done^  unless  there  are  plain  express  words  or    Jodgment. 
necessary  implication  that  does  not  mean  to  take 
away  the  discretion,  but  intends  to  leave  it  to  be 
defeated,  the  party  shall  be  considered  as  acting 
under  a  ''  trust;"  and  when  that  case  came  before 
the  Lord  Chancellor  he  lays  down  this — **  when 
one  person  recommends  to  another,  who  is  inde- 
pendent of  him,  there  is  nothing  imperative ;  but 
if  he  recsommends  that  to  be  done  by  a  person 
whom  be  has  a  right  to  order  to  do  it,  the  mode 
is  only  civility."    In  this  case,  most  undoubtedly, 
what  he  has  done  is  this :  he  has  recommended 
to  her^  whom  he  had  a  right  to  order  to  do  it, 
because  it  was  his  own  estate^  and  therefore  he 
had  a  right  to  direct  her  to  dispose  of  it  as  he 
thought  fit;   and,  therefore,  these  words,  sup-' 
posing  they  do  not  mean  a  trust,  would,  I  think, 
be  quite  sufficient,  from  which  a  trust  would  be 
created  and  implied. 

It  has  been  argued  that  the  words  '*  unfettered 
and  unlimited"  exclude  the  idea  of  any  trust.  It 
does  not  strike  my  mind  that  that  is  the  true 
meaning  of  them ;  it  seems  to  me  that  he  meant 
this^^I  have  imposed  no  fetters  or  limitations ;  I 
leave  it  to  my  wife  to  do  as  she  pleases,  only  let 
my  estate  go  together  and  entire  to  my  father's 
heirsi)  she  having  the  choice  among  them. 

Then 
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1822.  Then  this  brings  njie  to  the  next  question,  and 

heneage     which  most  undoubtedly  is  a  very  difficult  ques- 

ot  era     ^j^^ — ^j^^  ^^^  designated  by  ox  meant  under  the 

^^anIo^b^*  denomination  of  his  fatherV  heirs?    It  is  con- 

aud  others,    tended,  on  the  part  of  Mrs.  Meredith  and  General 

Judgment.     Calcro/i,  that  they  were  the  nearest  heirs,  a&  well 

Tfood,  Baron,   ^f  j^e  tcstator  as  of  his  father,  at  the  death  of  the 

testator,  and  also  at  the  death  of  the  testator's 

widow,  and  that  they  are  the  persons  meant  as 

heirs  of  the  testator's  father,  one  of  whom  is  the 

object  she  ought  to  have  selected,  and  that  not 

having  done  so,  the  will  she  has  made  is  a  void 

execution  of  the  power,  and  they  must  take  as 

ft  ^^ 

co-heirs  of  the  testator  equally.     That  I  appre^ « 
hend  is  not  the  true  construction  of  the  word  heirs.  * 
If  it  had  been  his  meaning  to  confine  his  wife's 
selection  to  his  father's  next  or  nearest  heirs,  he 
WQuld  have  said  so;  and  knowing  there  were  but 
two,  he  would  also  have  said  such  one  of  mf 
father's  next  or  nearest  heirs  as  she  shall  think , 
best  deserves  her  preference;  but  I  think  Hb. 
meant,  by  the  generality  of  expression,  to  give  her 
the  selection  out .  of  all  the  existing  heirs  or  de-  * 
scendants  of  his  father,  whether  immediate  or 
remote,  as  a  class  of  persons  from  whom  she 
was  to  select,  which  is  tantamount,  as  it  appears 
to  me,  to  saying  all  the  descendants  from  my 
father.    She  has  limited  the  real  estate  to  the 
great  grandchildren  of  the  testator's  father,  which 
appears  to  me  to  be  a  good  execution  of  the  trust 
or  power  vested  in  her ;  she  has  given  it  to  them 
whole  and  entire,  to  succeed  one  another  in  tail, 
with  the  reversion  in  fee  to  Francis  John  St. 

Quintin^ 


-4 
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Quintin,  -who  is  also  in*  the  father's  paternal  line       I822. 
of  descent  in  the  same  degree  as  those  to  whom      hbnbagr 
she  has  limited  it  in  tail.  ^""^f^"^ 

Lord  Viscoant 
Andover 

.  It  has  been  said,  though  not  much  pressed  in  *"**  ®'^" 
arsfument,  that  sh6  had  no  power  to  entail :  Now  I  Judgment, . 
conceive  she  had,  provided  the. estate  went  whole 
and  entire  from  paternal  descendant  to  paternal 
descendant,^  and,  therefore,  I  am  of  opinion  that 
she  has  executed  this  power  properly.  I  think  the 
construction  and  explanation  of  the  general  term 
heirs,  in  Coke  Littleton,  p.  9,  as  including  all  imme- 
diate and  remote  who  may  become  heirs,  is  the 
true  sense  of  the  term  heirs^  in  the  clause  which 
has  been  referred  to  in  Coke  Idttletouy  p.  9 ;  and  in 
e)cplaining  the  extent  of  the  word  heirs,  he  says, 
"  These  words  (his  heirs)  do  not  only  extend  to 
his  immediate  heirs,  but  to  his  heirs  remote,  bora 
ffld  to  be  born."  That  is  the  sense  I  put  upon 
those  words  in  the  will  of  this  testator.  Then  he 
^ftes  on,  '*  Sub  quibus  vocabulis  (haeredibus  suis) 
omnes  haeredes  propinqui  comprehenduntur,  et 
remoti,  nati  et  nascituri.  And  haeredum  appel- 
latione  veniunt  haeredes  haeredum  in  infinitum.'^ 
So  that  I  think  this  testator  meant  to  leave  it  in 
her  power  to  dispose  of  this  estate  entire  to  some 
one  of  those  heirs,  immediate  or  remote,  at  her 
death;  and  I  think  she  has  properly  executed 
that  power  so  far  as  respects  the  testator  s  real 
estate.  How  this  matter,  according  to  that  con- 
struction, will  stand  as  to  the  testator's  personal 
estate,  I  am  not  prepared  to  offer  any  opinion, 
but  I  apprehend  if  the  trust  is  well  executed  as 

VOL,  X.  X  to 
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iB2ft.      to  the  disposition  of  the  real  estate,  that  at  all 
hbvsaob     events  must  stand  good,  whatever  becomes  of  the 
personal  estate. 


and  othoTS 

Xiord  Viioottnt 
Anoovxb 


avd^ul^.        I  ^^y  therefore,  of  opinion  that  the  bill  must 
Judgment,     be  Supported  by  decreeing  performance  of  the 
trusts. 


Wood,B. 


The  Court  upon  that  judgment  pronounced  the 

following 

Decree. 

« 

Decree  dated        That  the  trusts  of  the  will  of  the  testator  John 

23d  May,  1822. 

Walker  Heneage,  and  the  trusts  of  the  will  and 
codicils  of  the  testatrix  Arabella  Walker  Heneage, 
respectively,  ought  to  be  performed  and  carried 
into  execution,  and  did  order,  adjudge,  and  decree 
the  same  accordingly ;  And  the  Court  did  declare 
that  the  plaintiff  George  Heneage  Walker  Heneage 
was  entitled  to  an  estate  for  life  in  such  parts  of 
the  real  estates  of  the  said  testator  John  Walker 
Heneage  as  were  unsold  and  undisposed  of  by  the 
testatrix  Arabella  Walker  Heneage  in  her  lifetime^ 
as  were  devised  to  him  by  the  said  will  and  codi- 
cils of  the  testatrix,  subject  to  the  term  of 
five  hundred  years,  vested  in  the  Defendants 
Robert  Nicholas  and  Edward  Goddard,  with  such 
limitations  over  as  are  contained  in  the  said  will 
and  codicils  of  the  said  testatrix;  and  that  the 
Plaintiff  George  Heneage  Walker  Heneage  was  also 
entitled  in  like  manner  to  all  the  real  estates  of 
the  said  testatrix  of  which  she  was  seised  at  the 
several  times  of  making  her  will  and  codicils,  and 
of  her  death,  and  which  were  devised  to  him  by 

the 
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the  said  will  and  codicils,  subject  to  and  with       i^^^* 
such  limitations  over  as  aforesaid.  Hbvsagi 

and  oUierB 

That  the  said  bill  should  be  dismissed  out  of  '^^^^^'"^ 
the  Court  as  against  the  Defendants  Baron  Whit-    ^^  °*^*'** 
worth  and  Arabella  Diana  Duchess  of  Dorset  his  sad^^W. 
wife,  George  Gordon  Earl  of  Aboyne  and  Catherine 
Countess  of  Aboyne  his  wife,  and  John  Calcrqft 
and  Henrietta  Arabella  Meredith,  with  costs,  to  be 
taxed,  for  the  said  Defendants. 


That  such  costs,  when  taxed,  should  be  paid  by 
the  Defendants  the  Earl  oiSuffolky  Robert  Nicholas, 
and  Edward  Goddard,  and  be  allowed  to  them  in 
passing  their  accounts  thereinafter  directed. 

But  the  Court  reserved  the  consideration  of  the 
question  out  of  what  fund  such  costs  should  ulti- 
mately be  paid,  until  after  the  said  Master  should 
have  made  his  further  report  as  thereinafter 
directed. 

And  it  was  further  ordered  and  decreed  by  the 
Court,  that  it  should  be,  and  it  was  thereby  re* 
ferred  to  the  said  Master  to  take  an  account  of 
the  rents  and  profits  of  the  said  devised  estates, 
accrued  due  since  the  death  of  the  said  testatrix 
Arabella  Walker  Heneage,  and  which  had  come  to 
the  hands  of  the  Earl  of  Suffolk,  Robert  Nicholas, 
and  Edward  Goddard,  or  any  or  either  of  them,  or 
to  the  hands  of  any  other  person  or  persons,  by 
their,  or  any  or  either  of  their  order,  or  for  their, 
or  any  or  either  of  their  use ;  and  it  was  further 

X  2  ordered 
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1S22.  ordered  by  the  Court,  that  in  taking  such  accouuts, 
Hbnkage  the  said  Master  was  to  distinguish  how  much  and 
andotheiB     ^j^^^  pBxts  of  such  Tcuts  and  profits    accrued 

^nS"T*  and  became  due  during  the  minority  of  the  said 
and  others.     Q^Qf.g^  Hmeagc  Walker  Heneage  ;  and  it  was  fur- 

22dS&^Ti822.  ther  ordered  and  decreed  by  the  Court,  that  the 

said  Master  should  also  take  an  account  of  all 
timber  and  timber  trees  which  had  been  felled 
and  cut  down  on  the  said  devised  estates  by  or 
by  the  order  of  the  said  ^  Earl  of  Suffolk,  Robert 
Nicholas,  and  Edward  Goddard,  since  the  death  of 
the  said  testatrix,  and  whether  the  same  or  any  of 
them  had  been  sold,  and  for  how  much,  and  how 
and  in  what  manner  the  monies  arising  by  such 
sale  or  sales,  if  any,  had  been  applied  and  di3« 
posed  of. 

And  it  was  further  ordered  and  decreed  by  the 
Court,  that  the  said  Master  should  inquire  whe- 
ther there  were  then  or  at  the  time  of  the  death 
of  the  said  testatrix,  any  and  what  debts  of  the 
said  testator  John  Walka^  Heneage  remaining  un- 
satisfied, and  to  whom  due,  and  on  what  secu- 
rities, and  whether  any  of  such  debts  had  been 
since  paid,  and  by  whom ;  and  if  the  said  Master 
ishould  find  that  there  were  any  such  debts  then 
du^,  then  he  was  to  calculate  interest  thereon 
after  the  rate  of  interest  they  respectively  carried. 

And  it  was  further  ordered  and  decreed  by  the 
Court,  that  the  said  Master  should  also  take  an  ac- 
count  of  the  personal  estate  and  effects  of  the  said' 
testator  John  Walker  Heneage  possessed  or  received 

by 
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by  the  said  testatrix  A  rubella  Walker  Heneage  in  her      ISZ2. 
lifetime,  or  by  any  person  or  persons  by  her  order     hbneaoe 

or  for  her  use,  and  of  her  application  thereof;  and  an<*^there 

that  he  should  also  take  an  account  of  the  personal  ^«*  viscount 

estate  and  effects  of  the  said  testatrix  Arabella  and  others. 
JValker  Heneage,  not  specifically  bequeathed  by      Decree, 

^  ^  J         n  J   22d  Mdy,  1822. 

her,  come  to  the  hands  of  the  said  Earl  of  Suffolk, 
Robert  Nicholas,  and  Edward  Goddard,  or  any  or 
either  of  them,  or  to  the  hands  of  any  other  person 
or  persons,  by  their,  or  any  or  either  of  their 
order,  or  for  their,  or  any  or  either  of  their  use* 
— That  the  Master  should  also  take  an  account 
of  the  testatrix's  debts,  funeral  and  testamentary 
expenses,  and  of  the  legacies  and  annuities  given 
by  her  said  will  and  codicils,  and  should  compute 
interest  on  such  of  her  debts  as  carried  interest 
after  the  rate  of  interest  they  respectively  carried, 
and  on  the  legacies  from  the  end  of  one  year  after 
the  said  testatrix's  death,  after  the  rate  of  4/.  per 
cent,  per  annum,  unless  any  other  time  of  payment 
or  rate  of  interest  was  limited  by  her  said  will  or 
codicils,  and  in  that  case  according  to  the  said  will 
or  codicils.  That  he  should  cause  advertisements  . 
to  be  published  in  the  London  Gazette,  and  such 
other  public  papers  as  he  should' think  fit,  for  the 
creditors  of  the  said  testator  and  testjttrix  respec- 
tively to  come  in  before  him  and  prove  their  debts, 
and  he  was  to  fix  a  peremptory  day  for  that  pur-  , 
pose,  and  in  default  of  their  coming-in  to  prove 
their  debts  by  the  time  so  to  be  limited,  they  were 
to  be  excluded  the. benefit  of  the  said  decree. 
That  an  inventory  be  made  of  the  several  articles 
of  furniture,    jewels,    and    effects,    specifically 

bequeathed 
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bequeathed  by  the  said  testatrix  as  heir-looms, 
and  that  one  part  of  such  inventory  should  be 
signed  by  the  said  respondent  George  Heneage 
Walker  HeneagCy  and  should  be  deposited  with 
the  said  Master.  That  he  should  inquire  and 
22d  J%jf822.  certify  whether  any  and   what  sum  or  siins  of 

money  had  been  allowed  or  paid  to  or  for  the  main- 
tenance and  education  of  the  said  George  Heneage 
Walker  Heneage  during  his  minority,  and  if  he 
should  find  that  no  such  allowance  had  been  made, 
that  he  should  state  what  sum  ought  to  be  allowed 
for  such  maintenance.  To  be  at  liberty  to  state 
any  special  circumstances  relating  to  any  of  the 
matters  thereby  referred  to  him,  and  that  in  taking 
the  said  accounts,  he  was  to  make  to  all  parties 
all  just  allowances.  That  he  should  tax  all  parties 
their  costs  of  the  said  suit,  but  the  Court  reserved 
the  consideration  of  the  payment  of  such  costs 
and  of  all  further  directions  until  after  the  said 
Master  should  have  made  his  report,  and  any  of 
the  parties  were  to  be  at  liberty  to  apply  to  the 
Court  as  they  should  be  advised.  And  he  was 
to  be  at  liberty  to  make  a  separate  report  or  re- 
ports as  to  any  of  the  matters  thereby  referred  to 
him  as  he  should  think  fit. 


[See  die  next  cast  of  Meredith  v.  Bmeage.'] 
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.306  CASES  IN  THE  EXCHEQUER, 


IN  THE  HOUSE  OF  LORDS, 


Appeal  from  the  Decree  of  the  Court  of  Exchequer. 


Henrietta  Arabella  Meredith  and  John  Cal- 
CRAFT Appellants, 

ANI> 

George  Heneage  Walker  Heneage  and  others, 

Respondents. 

a  recommenda.  The  Appellants,  two  of  the  Defendants  in  the 
exmZaiJt\7ti  forcgoiog  suit,  appealed  against  so  much  of  the 
devi'si^towhom  dccrcc  in  the  preceding  case  as  declared  that  the 
ttll^a^*""'  Respondent,  G.  H.  W.  Heneage,  was  entitled  to 
and^b^u^thed  ^  cstatc  for  life  in  such  parts  of  the  real  estate 
J^^J^p^^.^^  of  the  said  testator,  John  Walker  Heneage,  as  were 
Ste^ Ind  ^^sold  and  undisposed  of  by  the  said  testatrix, 
fi5?c^!^d€^  ilraie/^  Walker  Heneage,  in  her  lifetime,  devised 
with  the  firmest  to  him  bv  the  Said  will  and  codicils  of  the  said 

persuasion  '' 

that  she  wiu      tcstatrix,  subjcct  to  the  said  term  of  five  hundred 

adopt  it,  «.e.  *' 

in  the  words  of  VCarS, 

the  will,  "  that 

in  her  fiiture  disposition  and  distribution  thereof  she  will  distinguish  the  heirs  of  my  late  father, 
by  devising  and  bequeathing  the  whole  of  my  said  estate,  together  and  entire,  to  such  of  nty 
said  father's  heirs  as  she  may  think  best  deserves  her  preference,"  is  not  confined  strictly  to  tbe 
heirs  at  law  of  the  original  testator,  but  may  be  applied  to  any  or  either  of  all  his  direct  de- 
scendants. 

Thus,  in  such  a  case  the  second  testator  may  devise  to  a  son  of  a  younger  daughter  of  tbe 
youngest  sister  of  the  first  devisor,  in  preference  to  the  daughter  of  an  elder  sister,  and  to  the 
only  son  of  the  same  youngest  sister  of  the  first  tesUtor» 

It  is  not  the  true  construction  of  the  terms  of  such  a  devise,  accompanied  with  such  a  trust, 
that  the  estate  should  be  given  entire  and  altogether  to  any  one  of  the  first  testator's  heirs  or 
descendants. 

Notwithstanding  therefore  the  terms  of  the  will  expressing  confidence  that  the  testator's  devisee 
would  devise  tbe  whole  of  his  devised  esute  together  and  entire^-^Hfild,  that  the  testalna  wtf 
not  b«ttnd  thereby  to  make  tach  entire  disj^tion  of  the  whole. 
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years,  vested  in  the  said  Respondents,  Robert 
Nicholas  and  Edward  Goddard,  with  such  limita- 
tions over  as  are  contained  in  the  said  will  of  the 
said  testatrix,  and  as  thereupon  ordered  (&c.)  that 
the  said  bill  should  stand  dismissed  out  of  the 
Court  against  the  said  Appellants,  with  costs 
to  be  taxed  for  them ;  and  all  other  the  orders 
and  directions  contained  in  the  said  decree,  upon 
further  directions^  touching  such  parts  of  the 
real  estate  of  the  said  testator,  John  Walker 
Heneage,  as  aforesaid,  consequent  upon  the  afore- 
said declaration  of  the  said  Court,  that  the  said 
Plaintiff,  George  Heneage  Walker  Heneage,  was 
entitled  to  an  estate  for  life  in  the  same,  subject 
as  aforesaid,  the  Appellants  insisting  that  the 
devises  and  bequests  contained  in  the  will  of 
the  testatrix,  Arabella  Walker  Heneage,  of  the  real 
and  personal  estates  of  the  testator,  John  Walker 
Heneage,  were  void,  except  so  far  as  regards 
the  provision  thereby  made  for  Arabella  Ann 
Caroline  Jenny  Pigott,  so  long  as  she  should  re- 
main sole  and  unmarried;  and  that  the  Appel- 
lants as  heirs  at  law,  as  well  of  John  Walker, 
the  father  of  the  testator  John  Walker  Heneage, 
as  of  the  testator  John  Walker  Heneage,  were  en- 
titled to  the  said  real  and  personal  estates  of  the 
testator  John  Walker  Heneage,  subject  to  the 
provision  so  made  by  the  said  will  of  the  testatrix 
Arabella  Walker  Heneage,  for  Arabella  Ann  Caro- 
line Jenny  Pigott  as  aforesaid,  for  the  following 
amongst  other  reasons : — 
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1st.  Because 
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dod 


his  said  wife,  the  said  testatrix,  Arabella  fValker 
HeneagCy  (after  making  a  suitable  provision  out  of 
his  real  estate  for  the  said  Arabella  Ann  Caroline 
Jenny  Pigott^  for  her  life,  in  manner  mentioned 
in  the  said  will,)  to  devise  and  bequeath  the 
whole  of  his  real  and  personal  estate,  together 
and  entire,  to  one  of  the  heirs  of  his  late  father 
John  Walkevy  giving  her  power  only  to  select  such 
<me  of  the  heirs  of  the  said  testator's  father  as  she 
might  think  best  deserved  her  preference;  and 
because  the  property  which  was  the  subject  of 
the  trust  was  certain,  videlicet,  the  real  and  per* 


1824. 


and  the  life  of  the  longest  liver; 
and  their  respective  receipt  or 
receipts  ody,  or  the  receipt  of 
such  survivor,  to  be  to  the  said 
trustees^    or    the   survivor  of 
thcni^  his  executors  or  admi- 
nistrators, a  sufficient  discharge; 
and  from  and  after  the  several 
deceases  of  the  said  JennyPigott 
and  Arabella  Ann  Caroline  Jen- 
ny  Pigoitf  and  the  survivor  of 
them,  then  she  directed  that 
the  said  trustees,  and  the  sur- 
vivor of  them,  and  the  execu- 
tors and  administrators  of  such 
surviYor,  thodd  stand  and  be 
possessed  of  and  interested  in 
her    said   residuary    personal 
estate,  or  the  produce  thereof, 
and  all  and  every  the  stocks, 
fundsy  and  seearitks^  wherein 
or  upon  which  the  same  should 
be  placed,  or  continued  in  trust 
for,  and  for  the  benefit  of  the 
said  JcMUktm  Cope,  derk,  and 
all  and  every  the  children  of 
the  said  testatrix's  sister^  Atm 


Bolleville,  by  her  late  husband, 
Toby  Wade  Caulfield^  deceased, 
to  be  equally  divided  between 
them  in  equal  proportions,  share 
and  ^hare  alike.     And  the  said 
testatrix  directed  that  the  re- 
spective shares  of  the  said  chil- 
dren of  the  said  Atm  BoUetiUe 
should  be  considered  as  vested 
interests  in  them  respectively, 
when  they  should  respectively 
attain  the  age  of  111  years,  with 
benefit  of  survivorship,  and  sudi 
provision  for  maintenance  and 
education  during  minority  as 
therein  inentioaed ;  and  in  case 
all  the  children  of  the  said  Ann 
Bolleville,  by  the  said   Toby 
Wade  Catdfieldy  should  die  be- 
fore they  attained  21,  then  the 
testatrix  directed  that  the  whole 
of  her  residuary  personal  estate 
should  be  held  in  trust  for  the 
said  Jimadum  Cope,  clerk,  his 
executorsi  administrators,  and 
assigns. 

sonal 


Mbssdith 
Mdanodier 

HSKBAOA 

aiidotbSn« 
AppellantB' 

IVMUKHU* 


310 


CASES  IN  THE  EXCHEQUER, 


1824. 


MBaBOITB 

Hknbaob 
9Ad  others* 

AppeUuiU' 
Miuons. 


sonal  estate  of  the  testator  together  and  entire, 
subject  to  such  income  out  of  the  testator's  real 
estate  as  his  said  wife  should  secure  to  the  said 
Arabella  Ann  Caroline  Jenny  Pigott  for  her  life,  in 
the  manner  mentioned  in  his  said  will*  And  be- 
cause the  persons  in  whose  favour  the  trust  was 
imposed  were  certain,  videlicet,  the  heirs  of  the 
said  testator's  father,  John  Walker,  to  one  of 
whom  the  said  testator's  wife  (after  making  a  suit* 
able  provision  out  of  the  testator's  real  estate  for 
the  said  Arabella  Ann  Caroline  Jenny  Pigott  for  her 
life,  as  aforesaid,)  was  to  devise  and  bequeath  the 
said  testator's  real  and  personal  estate  together 
and  entire.  It  is  to  be  observed,  that  at  the  time 
the  said  testator  made  his  said  will  he  had  two 
sisters  living,  who,  in  case  of  his  death,  would 
be  the  heirs  of  his  said  father;  and  both  of  whom 
having  issue  living  at  the  time,  the  probability 
was,  that  the  said  testator's,  wife  would  have  a 
power  of  selection  amongst  the  heirs  of  the  said 
testator's  father,  and  which  in  fact  happened, 
there  having  been  two  heirs  of  the  said  testator's 
father  living  as  well  at  the  respective  times  of 
the  said  testator's  making  his  will  (setting  himself 
out  of  the  question)  and  of  his  death,  as  at  the 
respective  times  of  the  said  testatrix  making  her 
said  will  and  codicils,  and  of  her  death. 


2dly.  Because  the  word  heirs,  in  the  clause  in 
question  in  the  said  testator's  will,  must  be  con- 
strued in  its  plain  and  usual  acceptation,  as  mean- 
ing the  very  heirs  of  the  said  testator's  said  father 
at  the  time  of  the  said  testatrix  making  her  selec- 
tion 
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tion  and  death,  that  being  the  meaning  of  the 
word  heirs  whenever  it  is  used  as  a  designation  of 
the  person  or  persons  to  take,  and  there  being 
nothing  in  this  case  to  call  for  a  departure  from 
such  meaning  of  the  word:  and  because  the 
meaning  which  the  said  Respondents,  the  Plain- 
tiffs in  the  said  cause,  put  upon  it,  videlicet,  all 
the  heirs  of  the  said  testators  father  present  and 
to  come,  proximate  and  remote,  so  as  to  admit 
of  the  said  testatrix  selecting  any  descendant  of 
the  said  testator's  father,  though  not  one  of  the 
very  heirs,  to  whom  to  give  his  real  and  personal 
estate,  is  strained,  unnatural,  and  unwarranted 
by  any  decided  case. 
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3dly.  Because,  supposing  the  power  given  by 
the  said  testator  to  the  said  testatrix  to  have  ena* 
bled  her  to  devise  and  bequeath  his  real  and  per- 
sonal estate  to  any  descendant  of  the  said  testa- 
tor's said  father,  though  not  one  of  the  very  heirs, 
yet  she  has  not  well  executed  the  power,  inas- 
much as  she  has  not  (after  making  provision  for 
the  said  Arabella  Arm  Caroline  Jenny  Pigott  for 
her  life,  as  next  in  the  case,)  given  the  said  tes-* 
tator^s  real  and  personal  estate  together  and 
entire  to  one  of  such  descendants  whom  she 
might  think  best  deserved  her  preference,  but  has 
given  certain  articles  of  the  said  testator  s  per- 
sonal estate  which  remained  in  her  hands  in  specie 
to  persons  entirely  strangers  in  blood  to  the  said 
testator's  said  father,  and  (after  making  provision 
for  the  said  Arabella  Ann  Caroline  Jenmf  Pigoit 
for  her  life,  as  mentioned  in  the  case,  has  devised 

the 
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the  said  testator's  general  real  estate  to  divers 
of  the  descendants  of  the  said  testator's  said  father 
for  limited  estates  and  interests  in  succession  in 
strict  settlement,  and  has  made  certain  provisions 
out  of  such  real  estate  for  persons  entirely  strangers 
in  blood  to  the  said  testator's  said  father,  and  for 
purposes  i\ot  authorized  by  the  said  testator  s  wilU 
besides  having  sold  and  disposed  of  certain  parts 
of  such  real  estate  in  her  lifetime. 


Case  of 
Respondents. 


On  the  part  of  the  Respondents,  George  Heneage 
Walker  Heneage,  Thomas  J.  Wyld,  William  Thomas 
Wyld,  John  Wyld,  Mary  Cecil  Wyld,  Arabella  Eliz. 
Wyld,  Caroline  Patience  Wyld,  Cecil  Cath.  Wyld, 
Eliz.  Milward  Wyld,  Francis  John  St.  Quintin, 
Arabella  Bridget  St.  Quintin,  George  Wyld  and 
Mary  Dionysia  his  wife,  it  was  insisted  that  the 
decree  ought  to  be  affirmed,  **  because  the  Appel- 
lants had  not  any  right  to  or  interest  in  the  estates 
of  the  said  testator,  John  Walker  Heneage,  in  any 
view  or  construction  of  the  testator's  will:"  that 
the  Appellants,  therefore,  were  not  parties  ag- 
grieved by  the  decree,  and  were  consequently 
not  entitled  to  any  appeal. 


For  the  Respondents,  Edward  Warren  Caulfield, 
Arabella  Ann  Caroline  Jenny  Pigott,  and  Edward 
Goddard,  the  committee  of  her  estate,  it  was  con- 
tended that  the  said  decree,  by  declaring  that  die 
trusts  of  the  will  and  codicils  of  the  said  testatrix, 
Arabella  Walker  Heneage,  ought  to  be  carried  into 
execution,  and  by  decreeing  the  same  accordingly, 
and  by  declaring  the  right  of  the  Respondent 

George 
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George  Walker  Heneage  to  the  real  estates  of  the 
said  testator,  devised  to  him  by  the  will  and  co- 
dicils of  the  said  testatrix,  to  be  subject  to  the 
term  of  600  years  created  by  her  will,  assumed 
that  the  said  testatrix  took  an  absolute  and  unfet- 
tered estate  and  interest  for  her  own  benefit  in 
the  real  and  personal  estate  of  the  said  testator, 
as  the  Respondents  Arabella  Arm  Caroline  Jenny 
Pigott  and  Edward  Warren  Caulfield  understand 
such  decree.  And  upon  the  understanding  that 
the  effect  of  such  decree  is  as  hereinbefore  stated, 
the  Respondents,  the  said  Arabella  Ann  Caroline 
Jenjy  Pigott  and  Edward  Warren  Caulfield^  hope 
that  so  much  of  the  said  decree  as  is  appealed 
from  will  be  affirmed,  for  the  following  amongst 
other  reasons : — 


3f3 


1824. 

MutKDITH 

and  another 

V. 
HSNBAOB 

and  iMbers. 


Because  the  said  Arabella  Walker  Heneage  was,  ReaaoM  in  sup- 
under  the  will  of  the  testator  John  Walker  Heneage,  construction  of 
not  merely  tenant  for  life,  but  absolutely  entitled  propriety  of  the 

decinee  as  to 

to  all  his  real  and  personal  estate,  or  had  an  ab-  them. 
solute  right  and  power  to  dispose  thereof  unfet- 
tered and  unlimited,  subject  only  to  the  payment 
of  his  debts  and  the  two  annuities  of  100/.  each 
given  by  the  codicil  to  his  will ;  and  that  the  con- 
fidence reposed  in  her  by  the  said  will  did  not, 
according  to  the  terms  and  true  effect  and  mean* 
ing  thereof,  create  a  trust;  and  therefore  that  the 
said  Arabella  Walker  Heneage  had  full  power  to 
devise  and  bequeath  the  said  real  and  personal 
estates  in  manner  by  her  will  and  codicils  ex- 
pressed; and  the  same  are  thereby,  as  the  Re* 

spondent 


i 
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1824.       spondents  humbly  submit,  well  devised  and  be- 
queathed or  disposed  of. 

On  behalf  of  the  Respondent  Jenny  Ptgott  it 
was  submitted  that  the  decree  should  be  affirmed 
on  nearly  the  same  grounds,  stating  them  in 
nearly  the  same  terras,  adding,  "  as  the  said 
Jemtif  Pigolt  understands  such  decree,  although 
she  submits  that  it  would  preclude  ail  question 
if  such  decree  were  to  declare  what  estate  and 
interest  the  said  testatrix  did  in  fact  take  under 
the  will  of  the  said  testator,  and  what  estates  and 
interests  passed  under  the  will  and  codicils  of  the 
said  testatrix  in  the  real  and  personal  estate  of 
the  said  testator  to  the  Respondent  Jenny  Pigolt, 
and  the  other  parties  claiming  under  such  will  and 
codicils;  but  upon  the  understanding  that  the 
effect  of  such  decree  is  as  hereinbefore  stated, 
and  subject  only  to  such  variation  as  may  be 
necessary  to  obviate  the  ambiguity  of  the  said 
decree  in  the  particulars  above  mentioned,  Re- 
spondent hopes  so  much  of  the  said  decree  as  is 
appealed  from  will  be  affirmed. 


Because  the  intention  of  the  testator,  John 
Walker  Heneage,  from  the  whole  scope  and  object 
of  his  will,  is  manifest  to  be,  and  the  effect  thereof 
19  to  give  to  the  testatrix,  Arabella  Walker  Heneage, 
a  fee-simple  in  all  his  real  estate,  and  an  absolute 
interest  in  all  his  personal  estate,  respectively 
comprised  in  such  will,  unfettered  by  any  trust, 
and  unlimited  in  estate  or  interest,  and  subject 

only 
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only  &c.,  and  therefore  all  &c.  became  the  abso-       1824. 
lute  property  of  said  testatrix,  and  as  such  was    mkrbdith 
well  devised  &c.  ""^  T^'' 

HSNSAOE 

and  others. 

The  case  was  argued  on  the  part  of  the  Appel-   Respondnta' 
laiits,  by  Fonblanque. 

For  the  Respondents,  George  Walker  Heneage 
and  the  other  persons  in  the  same  interest,  the 
decree  was  supported  by  Wetherell^  Roupell,  and 
Preston: — for  the  Respondents,  Edward  Warren 
Caul/ield,  and  the  others  in  the  same  interest,  by 
Home  and  Lynch; — and  by  Wrai^  and  Coote,  for 
the  Respondent  Jenny  Pigott. 

The  reasons  appended  to  the  different  cases  of 
the  various  parties  were  supported  by  the  several 
Counsel  on  much  the  same  grounds  and  authori- 
ties as  are  already  succinctly  stated  in  the  report 
of  the  cause,  as  determined  in  the  Exchequer. 

The  result  was,  that  the  House,  giving  judg- 
ment, declared  the 

Petition  dismissed,  and  the 
Decree  affirmed. 


VOL.  X. 
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IN  THE  EXCHEQUER  CHAMBER  (IN  EQUITY), 
1827. 


c»rain,      Heneage  and  another  v.  Lord  Andovee  and 

Alexander^  Lord 
Chief  Baron.  OtheiS. 


Construction  of 

y,^^     The  House  of  Lords  having,  by  their  detcttnini- 
charffcs  im-      tion  of  the  appeal  in  this  case,  affirmed  the  deci- 

posed  by  will,  *  ■■ 

creating  a  tenn  gion  of  the  Court  of  Exchequef,  the  cause  was  of 

upon  real  estate, 

to  be  paid  out  of  couFse  remitted  to  that  Court  in  the  usual  manner, 

the  rents  and 

profits, are prwiA  for  further  directious,  and  the  ultimate  disposal 

focitf  to  be  paid  .  j.  *  ^i  • 

outoftheatinuai  of  the  matters  m  question  between  the  various 

rents  and  profits.  .  . 

Such  is  the  jni'  partics  to  the  suit. 

md  facie  mean- 
ing of  the  words. 

The  same         In  Mai/,  1827,  the  Master  made  his  report,  as 
rhaft'heYh?,^'^  required  by  the  decree  of  the  23d  May,  1822(a). 

shall  be  satisfied 
by  sale  or  mort- 

Prt  oflhe  "^  Exceptions  were  taken  to  that  report,  and  by 
u  woJid  bTBr  an  order  made  27th  June,  1727,  it  was  ordered 
effecuo^Ae*'   *****  *^®  Teport  should  be  confirmed. 

charge  on  the 
property,  ac- 
cording to  the         It  was   by  that  order  referred  back   to   the 

intention  of  the  ^^ 

testator  and     M&ster,  to  compute  what  part  of  the  debts  of 

where  the  tenant  *         .  * 

for  life  is  also    the  tcstator  John  Walker  HeneagCy  and  of  the  tes- 

remainder-man  ^ 

infee^  tdAxix  Arabella  Walker  Heneage ,  were  then  due, 

Where  it  is  a  and  which  were  specified  in  the  said  report  as 

question  of  con- 
struction of  the  composed  of  interest  which   had  accrued  due, 

will,  to  be  de-    during  the  time  the  Plaintiff,  George  Heneage 

teX°n  of  tie**    Walker  Heneage ,  had  been  entitled  to  the  rents 

must  b^  had"tT  and  profits  of  the  estates  in  question :  and  the 

the  general  tenor 

of  the  whole  (a)  Vide  ante,  p.  300. 

will,  Court 


I 


Court  declared,  that  such  part  of  the  interest  J,f*L^ 
which  had  so  accrued  ought  to  be  paid  out  of  the  H«t<uo> 
fund  in  Court,  arising  firom  rents  and  profits;  and  „.,  . 
that  the  surplus  of  the  said  debt,  including  the  ^^^S^ 
sum  of  150/.  and  interest  due  to  William  Chivers, 
and  secured  by  the  promissory  note  of  the  testa- 
trix, dated  the  8th  February,  1814,  not  exceed- 
ing the  sum  of  8,000/.,  ought  to  be  paid  out  of 
the  same  fund:  and,  without  prejudice  to  the 
said  inquiry,  it  was  ordered  and  decreed  by  the 
Court  that  the  Accountant-General  should  sell 
the  sum  of  12,154/.  Is.  5d.  Bank  3  per  cent 
Reduced  Annuities,  standing  in  his  name,  to  the 
credit  of  this  cause,  to  an  account  intitled  "  the 
Real  Estates,"  which  had  arisen  from  such  rents 
and  profits;  aod  it  was  further  ordered  that  out 
of  the  monies  which  should  arise  by  such  sale, 
the  said  Accountant-General  should  pay  to  the 
several  persons  named  in  the  third  schedule  to  the 
report,  and  also  to  the  said  William  Chivers,  the 
several  sums  so  reported  due  to  them  respectively ; 
and  should  pay  the  balance  of  the  money  to  be 
produced  by  the  said  sale,  to  the  Plaintiff,  George 
Heneage  Walker  Heneage,  he  undertaking  to  pay 
thereout  the  subsequent  interest  on  the  said  debts. 

The  Plaintiff  petitioned  for  a  rehearing  of  the 
cause  as  that  order,  praying  that  so  much 
of  the  order  as  above  should  be  varied  on  the 
following  amongst  other  grounds;  viz.  that  the 
charges  of  600/.  and  700/.,  and  the  amount  of 
the  debts  not  exceeding  8,000/.  (a),  due  from  the 

(a)  Vide  ante,  p.  835,  tt  teq. 

T  2  testator 


^ 
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1827.       testator  John   Walker  Heneage,  and  the  testa- 
Heneaob     t"^  Arabella  Walker  Heneage,  ought  to  be  raised 

and  another      j^y  SALE  OR  MORTGAGE   of  a  Sufficient  part  of  the 

^a'nd1)thera'*"  erfrtfe^y  in  the  pleadings  mentioned,  and  that  the 
INTEREST  ONLY  on  those  debts  ought  to  be  paid  out 
of  the  rents  and  profits  of  those  estates y  accrued  due 
since  the  death  of  the  said  testat7'is;  or  if  the  Court 
should  not  be  of  that  opinion,  then  that  the  whole 
of  the  rents  and  profits  accrued  due  during  the  mino- 
rity of  the  Plaintiffs  G,  W.  H.  Heneage^  ought  to 
be  applied,  as  far  as  the  same  would  extend,  in 
payment  of  such  debts,  and  the  interest  thereon,  and 
not  as  provided  by  the  decree,  that  the  interest  only 
on  those  debts,  during  that  period,  should  be  paid  out 
of  such  rents  and  profits. 

In  support  of  the  petition  for  a  rehearing, 
Treslove  and  Roupell,  on  the  part  of  the  Plaintiff, 
G.  W.  Heneage,  contended  that  the  charges  upon 
the  real  estates,  created  by  the  term  of  500  years, 
ought  to  be  discharged  by  raising  a  sufficient  sum 
by  sale,  or  upon  the  security  of  an  adequate  por- 
tion of  those  estates,  and  not  by  and  out  of  the 
annual  rents  and  profits  of  the  same  estates. 

They  submitted  that  the  Courts  had  always 
held,  that  the  words  '^  rents,  issues,  and  profits,'' 
when  applied  to  the  means  of  discharging  charges 
upon  real  property,  were  sufficient  to  authorize  a 
sale  or  mortgage  of  the  estates  themselves,  for 
the  purpose  of  paying  off  the  incumbrances  so 
charged  upon  them,  as  determined  by  a  long  list 
of  authorities  in  the  following  adjudged  cases: 

Lingen 


i 


Ungen  V.  Fokjfia),    Warburton  v.   Warburton{b),       '887. 
Backhouse  V.  Afuidleton(c),   Traford  v.  Ashtoti(d),     hknho» 
Countess  of'  Shrewsbury  v.  Earl  of  Shrewsbury {e),    ""^  ""''"'' 
Ivyv.  Gilbertif),  Evelyn  v.  Evelyn^g).  Greeny.  ^^^/X^" 
Belchier(Ji),  Allan  v.  Backhouse{t). 

They  urged,  that  in  this  case  it  would  be  a 
great  hardship  to  compel  payment  of  those  charges 
out  of  the  interest  given  to  the  tenant  forhfe, 
and  that  as  that  hardship  was  the  very  con- 
sideration that  first  gave  rise  to  the  doctrine  of 
so  applying  the  words  "  rents  and  profits,"  as  to 
affect  the  estate  itself,  this  was  a  fit  and  proper 
case  for  a  similar  application  of  the  same  words, 
ia  relief  of  the  tenant  for  life,  by  placing  the  bur- 
then where  it  would  be  most  easily  and  equably 
borne, 

Skirrow,  Wray,  and  Tennant,  on  the  contrary, 
insisted,  on  behalf  of  various  parties  interested  in 
opposing  this  view  of  the  case,  that  there  was  no 
'  pretence  for  so  extending  the  effect  and  operation 
of  the  words  "  rents  and  profits,"  in  the  present 
case,  beyond  their  common  and  ordinary  sense,  or 
that  in  which  they  were  obviously  used  and  applied 
by  the  testatrix  in  this  will;  and  they  urged,  that 
the  question  had  always  been  one  of  intention, 
to  be  collected  from  the  vpords  themselves,  with 

(a)  2  Ch.  Ca.  205.  (/)  2  P.  Wms.  18;  Prec.  in 

(6)  2  Vern.  420.  Ch.  58S;  2  Bro.  Pari.  Ca.  468. 

(c)  Ca.  inCh.  176.  (g)  3  P.  Wms.  659. 

(<0  1  P.  Wms.  415.  (h)  1  Atk.  505. 

(0  1  Ves.  234;  S  Bro.  Ch.  (i)  2  Ves.  &  Bea.  65. 
Ca-UI. 

reference 
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Jl^^l\     reference  certainly^   ou  some  occasions,  to  the 

Heneaoe     general  tenor  and  scope  of  the  will ;  that  in  this 

^°  ^^    case  there  was  nothing  in  the  will  to  rebut  the 

and  oti^raf*  Ordinary  use  of  the  words  as  meaning  annual  rents 

and  profits,  or  to  require  the  application  of  the 

doctrine  now  contended  for. 


In  Heycock  v.  Heycock(a),  and  Talbott  v.  Duke 
of  Shrewsbury  {b),  they  submitted,  the  reason  of 
the  course  of  equity  in  directing  sales  of  estates, 
or  part,  to  satisfy  charges,  was  said  to  be  insuffi- 
ciency of  the  rents  and  profits  to  pay  the  charges 
within  a  reasonable  time. 

In  the  cases  cited  on  the  other  side,  they  ob« 
served,  it  had  been  a  construction  made  necessary 
by  the  state  of  things  in  each  instance,  in  order  to 
do  justice  to  the  parties  entitled  to  the  benefit  of 
charge. 

In  Small  v.  lVing{c\  Okeden  v.  Okeden{d\  Mills 
V.  Banks(e),  Warter  v.  Hutchinson^/),  it  was  re- 
cognized as  the  fixed  doctrine  of  Courts  of  Equity, 
that  the  word  *^  profits,"  as  used  in  creating 
trusts  of  terms  foi  raising  money,  must  be  taken 
to  mean  annual  profits  only,  excluding  mortgage 
or  sale,  and  that  it  has  only  been  extended  to  the 
corpus  of  the  estate  where  the  intention  of  the 
testator  was  obvious,  and  the  nature  of  the  charge 
required   and   necessarily  implied  it,   Alills  v. 

(a)  1  Vera,  256.  (d)  1  Atk.  550. 

(b)  Prec.  in  Ch.  S94.  (c)  S  P.  Wms.  8. 

(c)  Bro.  Pari.  Ca.  74.  (/)  1  Sim.  &  Stu.  «76. 

Banks; 


iod  mother 


w;  that  directing  a  g^oss  sum  to  be  raised,       I827. 
does  Dot  impiy  that  it  is  to  be  raised  at  oDce, 
Okeden  t.  Okeden;  and  here  the  intention  was 
manifestly  against  such  a  constructive  implication,  ^*^2I" 
and  intention  must  always  govern  the  Court, 
WarUr  v.  Hutchinson. 

Alexandee,  Chief  Baron,  (after  stating  the 
facts). — It  appears  to  me  that  the  argument  in 
this  case  really  amounts  to  no  more  than  this: 
It  is  ui^ed,  that  although  the  8,000/.  is  directed 
to  be  paid  out  of  the  rents  and  profits  of  the  seve- 
ral premises  comprised  in  the  term  of  500  years, 
yet  that  this  direction  does  not  mean  out  of  the 
annual  rents  and  profits,  but  out  of  the  corpus  of 
the  estate;  and  many  cases  have  been  cited, 
'  whereby  it  is  said  to  have  been  decided,  that 
such  a  devise  must  be  construed  to  be  a  direction 
that  the  charges  should  be  satisfied  by  money  to 
be  raised  by  sale  or  mortgage  of  the  estates. 

Upon  looking  into  those  cases,  they  do  not 
appear  to  me  to  decide  any  such  thing. 

In  the  present  case,  the  question  is  simply 
whether  the  testatrix  did  or  did  not  intend  this 
to  be  a  chaise  upon  the  rents  and  profits  given  to 
the  tenant  for  life,  or  first  taker  of  the  property. 
In  the  ca«es  which  have  been  relied  on,  as  show- 
ing that  the  words  "  rents  and  profits"  in  devises 
of  this  description,  do  not  necessarily  mean  an- 
nnal  rents  and  profits — and  they  are  the  earlier 
eases  upon  this  question — the  devisees  were 
either  tenants  in  fee,  or  tenants  in  tail  with  a 

power 
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1827.       power  of  converting  the  estate  into  a  fee,  where 

Heneaob     th^  remainder-man  had  to  bear  the  charge  in  the 

and  another    ^^^^  ^^^^^^  sooner  or  later.    They  only  respected 

Lord  Akdovee  f\^Q  ii^q  ^t  which  thosc  who  were  entitled  should 

aad  otben* 

be  paid ;  but  where,  as  in  this  case,  the  matter  lies 
between  the  remainderman  and  tenant  for  life,  the 
doctrine  of  those  cases  cannot  be  applied  to  deter- 
mine whether  these  words  are  sufficient  to  put  it 
upon  the  latter  to  pay  the  interest  of  the  charge 
only,  or  whether  he  must  not  also  pay  the  principal. 

This  is  strictly  a  question  of  intention,  to  be 
collected  from  the  general  tenor  of  the  will,  with 
reference  to  the  different  provisions  contained  in 
it.  There  can  be  no  doubt,  generally  speaking, 
that  where  there  is  nothing  in  the  will  repugnant 
to  such  a  construction  of  those  words,  rents  and 
profits  mean  annual  rents  and  profits,  and  that  is 
conceded  in  all  the  cases  upon  the  subject. 

There  are  cases  where  the  remainder-man  under 
a  will  takes  an  estate  of  inheritance,  subject  to  a 
charge,  unless  there  be  something  demonstrating  a 
contrary  intention  in  the  testator^  which  warrant 
the  Court,  in  favour  of  the  person  entitled  to  the 
charge,  if  it  be  a  gross  sum>  to  raise  it  by  sale  or 
mortgage.  The  controversy  becomes  most  import- 
ant where  it  arises  between  the  remainder-man  in 

4 

fee  and  the  tenant  for  life  only.  1 1  is  then  a  question, 
very  materially  affecting  the  interest  of  the  de- 
visees, whether  the  corpus  of  the  estate  is  to  bear 
the  charge,  or  the  first  devisee  is  to  lose  all  benefit 
of  his  estate  until  the  charge  is  satisfied* 

I  have 


I  have  already  said  that  I  can  only  treat  this  I827. 
as  a  question  of  intention :  and  in  this  it  seems  hemuge 
clear  that  the  words  "  rents  and  profits"  must  be  '"^"^"^ 
taken  in  their  primd  facie  sense  to  mean  annual  ^^^JJ^' 
rents  and  profits.  If  any  inference  arises  from  the 
dispositions  in  the  will,  to  show  that  the  devisor 
so  intended,  there  would  be  a  very  strong  incli- 
nation, on  the  part  of  the  Court,  to  construe  these  . 
words  as  they  have  often  been  construed,  so  as 
to  prevent  the  tenant  for  life  from  entirely  losing 
the  benefit  of  the  devise  in  his  favour ;  but,  how- 
ever much  I  may  regret  it,  I  cannot  help  thinking, 
that  in  the  present  devise,  the  intention  is  manifest 
to  make  the  gross  sums  of  500/.,  700/.,  and 
8,000/.  charges  upon  the  annual  rents  and  profits. 
The  reasons  upon  which  I  come  to  that  conclu- 
sion, are  these :  First,  the  testatrix  uses  the  words 
"rents  and  profits"  in  their  ordinary  sense,  as  words 
which  primd  facie  mean  annual  rents  and  profits. 
2d.  The  gross  sums  are  directed  to  be  paid  in 
the  same  terms  as  the  annuities;  and  therefore,  if 
the  argument  on  the  part  of  the  Plaintiff  were 
correct,  the  testatrix:  must  have  used  the  same 
words  to  express  different  intentions — meaning 
annual  rents,  when  she  directs  the  annuities  to 
be  paid  out  of  the  rents  and  profits ;  and  meaning 
a  charge  upon  the  corpus  of  the  estate  when  she 
directs  the  gross  sums  to  be  raised  out  of  such 
rents  and  profits.  And  3dly.  Some  of  the  gross 
sums,  as  Mr.  Heneage's,  her  husband's,  debts 
and  her  own,  by  mortgage,  were  already  charges 
on  the  estate. 

Now 


n 
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IS27.  Now  it  is  a  very  extraordinary  and  idle  devise 

HsKEikOJi     to  provide  for  mortgage  debts  by  a  charge  upon 

and  another     ^j^^  ^^^  ^^  ^^^   ^^^^^^  ^^   ^j^^   ^^^^^^  ^^  8,000/., 

^^^"*  when  they  were  already  and  independently  of  her . 
will,  to  the  whole  amount,  a  charge  upon  the  corpus 
of  the  estate ;  whereas,  if  it  be  supposed  that  the 
testatrix  meant  to  ease  the  inheritance  at  the  ex- 
pense of  the  first  taker,  then  the  whole  is  natural 
and  consistent,  and  this  supposition  is  the  more 
probable,  as  all  the  devisees  for  life  were  at  that 
time  infants  of  tender  age.  The  same  observation 
applies  to  the  interest  due  on  the  mortgages;  it 
is  absurd,  if  it  be  considered  that  the  proportion 
of  the  8,000/.  to  be  applied  in  payment  of  the 
mortgage,  is  to  be  only  a,  charge  by  means  of 
which  the  tenant  for  life  was  to  keep  down  the 
interest  only.  That  would,  in  effect,  be  doing 
nothing;  but  it  is  a  material  and  effective  pro- 
vision, if  the  testatrix  intended,  by  a  dedication  of 
the  rents  for  some  time  after  her  decease,  to  relieve 
the  burthen  which  she  found  upon  the  inheritance* 

The  manner  in  which  the  testatrix  disposes  of 
the  rents  and  profits,  after  the  trusts  of  the  term 
shall  have  been  satisfied,  affords  also  concla* 
sive  evidence,  that  she  meant  those  trusts  to  be 
provided  for  by  annual  rents  and  profits.  Her 
devise  to  the  tenant  for  life  of  the  residue  and 
overplus  of  the  rents  and  profits,  after  the 
charges  are  satisfied,  is  a  manifest  declaration  that 
the  charges  were  to  be  satisfied  out  of  the  same 
rents  and  profits  of  which  the  residue  is  given. 
The  next  provision,  disposing  of  the    surplus 

rents, 
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and  profits,  meaning  by  sale  or  mortgage,  and 
then  when  this  shall  be  done,  provide  that  the 
surplus  rents  and  profits  shall  be  laid  out  in  land, 
and  settled  to  the  same  uses  ? 

In  short,  almost  every  paragraph  of  this  part  of  the 
will  convinces  me,  that  when  the  testator  directed 
the  charges  in  gross  to  be  levied  and  raised  out 
of  the  rents  and  profits  of  this  estate,  she  meant 
annual  rents  and  profits,  and  had  an  absolute 
intention  that  no  devisee  of  the  freehold  should 
receive  any  thing  until  those  charges  were  satis- 
fied. Although,  therefore,  other  observations 
might  be  made,  raising  arguments  to  the  same 
purpose,  I  do  not  think  it  necessary  to  add  any 
thing  more  in  support  of  my  opinion  that  I  must 
dismiss  this  petition. 


Petition  dismissed. 
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seeds,  eggs,  apples^ pears/  plums,  and  other  fruit, 
potatoes,  turnips,  cabbages,  and  other  roots  and 
garden-stuff,  cyder,  honey  and  wax,  and,  gene- 
rally, tithes  of  divers  other  matters  and  things. 

The  bill  charged,  that  such  tithes  had  always 
been  due  and  payable  to  the  vicar  of  the  said 
parish  for  the  time  being,  and  that  if  any  sum  or 
sums  of  money  had  at  any  time  been  paid  to  the 
vicar  of  the  said  parish  for  the  time  being,  the 
same  had  been  paid  as  a  temporary  composition 
or  compositions  only,  and  not  as  a  modus  or 
moduses;  and  that  such  payments  commenced 
within  the  time  of  legal  memory^  and  had  fre- 
quently varied  in  amount.  And  further  charged, 
that  notices  had  been  delivered  to  each  of  the 
Defendants  to  the  said  original  bill  to  set  forth  to 
the  Plaintiff /iTn^A^  from  Easter  1812,  the  afore- 
said tithes. 


PnyttofBiV.       The  bill  jprayed  an  account  of  the  single  value 

of  the  tithes  of  all  the  titheable  matters  and  things 
aforesaid,  which  such  of  the  Appellants  as  were 
Defendants  to  the  original  bill,  together  with 
Beadon,  deceased,  had  respectively  since  the 
festival  of  Easter  1812,  had,  or  taken  upon  or 
off  their  said  farms  and  lands,  and  that  they . 
should  be  decreed  to  pay  to  the  said  Henry  Cor- 
nelius  Wright  what  should  appear  to  be  coming 
to  him  from  them  respectively  on  the  taking  such 
account,  the  Plaintiff  thereby  waiving  all  pains 
and  penalties  which  might  have  been  incurred 
by  such  of  these  Appellants  as  were  Defej:idants 

to  • 
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to  the  original  bill,  an3  sdiA'rBeadon,  deceased,       J^^^- 

respectively,  for  subtracting,  or  not  setting  out  navnwoon 

their  said  tithes,  or  any  of  them,  and  for  general  ^^^ 

relief*  ?i**f*" 

Such  of  the  Appellants  as  were  Defendants  to  Answer' filed 
the  said  original  bill,    together  with  th^  said  1814. 
Richard  Beadan,    deceased,  by  their  joint  and 
several  answer  filed  in  Trinity  term,  1814,  to  th^ 
bill  of  complaint,    admitted  the  Rev«   Michael 
Dickson,  clerk,  to  be  vicar,  and  that  he,  or  bis         ^ 
lessee  or  lessees,  had  been,  and  then  was  or 
were  entitled  to  all  the  small  and  vicarial  tithes 
respectively    arising,    growing,    renewing,    and 
increasing,  within  the  said  vicarage  or  parish,  or 
the  titheable  places  thereof,  or  the  moduses  or 
customary    payments  in  respect  thereof,    and, 
among  others,  of  all  the  titheable  matters  and 
things  ia  the  said  bill  of  complaint  mentioned, 
^except  such  of  them  in  respect  of  which  the  ^ 

moduses  or  customary  payments  respectively,  in 
lieu  thereof,  were  to  be  rendered  or  payable  as 
thereinafter  mentioned. 

The  answer  further  admitted  the  demise  to  the 
Plaintiff  Wright,  and  submitted  his  right  to  the 
Court  under  such  demise,  as  to  the  said  tithes 
and  moduses  or  customary  payments,  in  respect 
of  them  or  any  of  them;  and  admitted,  that 
they  had,  since  the  festival  of  Easter,  1812, 
respectively  holden  and  occupied,  and  did  then 
respectively  hold  and  occupy  divers  parcels  of. 
.lands  and  other  tenements,  within  the  said  parish 

of 
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of  Pittninster^  or  the  titheable  places  thereof,  the 
quantity  and  particulars  whereof  they  set  forth  m 
the  schedule  to  their  answer  annexed ;  and  they 
also  admitted,  that  such  of  them  as  were  in  the 
said  schedule  mentioned,  had  respectively,  since 
Easter,  1812,  taken  from  off  the  said  respective 
lands,  or  certain  parts  thereof,  the  several  tithea* 
ble  matters  in  the  bill  mentioned ;  and  they  set 
forth  in  the  schedule  to  their  answer,  a  list  or 
schedule  of  such  of  the  said  several  matters  and 
things  so  produced  on  their  respective  farms  and 
lands  since  the  time  aforesaid,  and  down  to  the 
festival  of  Easter  1814,  by  each  of  them  respec- 
tively, as  had  not  been  rendered  and  satisfied  to 
the  said  Henry  Cornelius  Wright,  or  his  agents, 
together  with  the  sums  of  money .  for  which  the 
calves,  apples  and  fruit  therein  mentioned  were 
sold,  as  to  such  parts  thereof  as  were  by  them 
so  sold  and  disposed  of,  and  of  the  profits  thereby 
produced. 


Claim  of 
moduses. 


Such  of  the  Appellants  as  were  Defendants 
to  the  original  bill,  and  Richard  Beadan,  de- 
ceased, by  their  answer  claimed  the  following 
moduses:^ — that  there  were  payable  at  Easter,  in 
each  year,  or  as  soon  after  as  demanded,  to  the 
vicar,  his  lessee  or  farmer,  since  the  endowment 
or  creation  of  the  said  vicarage,  and  to  the 
rector  or  other  person  entitled  thereto,  before  the 
endowment  or  creation  thereof,  by  each  and  every 
occupier  of  houses,  gardens,  farms  and  lands, 
within  and  throughout  the  said  parish,  or  the 
titheable  places  thereof,  (except  the  occupiers  of 

the 


the  lands  there,  called  the  glebe-lands,  a  certain       issa. 
fann  and  lands  called  Higher  PoundUford,  or  the    s^T^l^n. 
Barton  of  Higher    Poundisford,    and  a  certain     ""^  «>«" 
other  farm  and  lands  called  the  Lotmr  Poundis-    JlXl'^^^ 
ford,  or  the  Barton  o{  Lotoer  Poundisford;  certain 
other  lands  called  the  Barton  of  Barton;  certain 
lands  called  Poundisford  Parks,  and  the  warren 
or  conigree  for  and'in  respect  of  the  same  farms 
and  lands,  and  of  which  the  respective  farms  and 
lands  of  the  said  Defendants  to  the  said  origi- 
nal bill   formed  no   part,)   for  each  and  every 
acre  of  meadow  ground   and   other  grass  land 
within  the  said  parish,  or  the  titheable  places 
thereof,     mown    for    hay     (escept    as    before 
excepted,)  the  yearly   sum   of  two-pence,   and  TwmiKeiQ 
so  on  in   proportion,    for  any  greater  or  less  "^"fo^ny. 
quantity  of  meadow  land,  and  other  grass  land, 
than  an  acre;  for  every  milch  cow,  the  yearly  TwopenMper 
sum  of  two-pence,  for  and  in  lieu  and  full  satis-  **"'""• 
fection  of  the  tithe  of  milk  of  every  such  cow; 
for  every  calf  fallen  or  dropped  within  the  said  Haif-peDoyfor 
parish,  or  the  titheable  places  thereof,  and  bred  ^^r^  plough  m 
up  for  the  plough  or  pail,  a  half-penny,  for  and  in  ^  ' 
lieu  and  full  satisfaction  of  the  tithes  of  all  such 
calves   respectively ;     for    every  calf   fallen   or  om  peony  b 
dropped  within  the  said  parish,  or  the  titheable  for  every »» 
places  thereof,  and  afterwards  sold,  one  penny  in 
every  shilling  of  the  money  forwhich  every  such 
calf  was  sold,  for  and  in  lieu  and  full  satisfaction 
of  the  tithe  of  every  such  calf;  for  every  hogshead  Tmipenceper 
of  cyder,  made  by  each  and  every  occupier  of  d^kt\^\^^ 
lands  within  the  said  parish,   or  the  titheable  ^er.'" 
places  thereof,  (except  as  before  excepted),  from 
VOL.  X.  z  apples 
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apples  grown  on  his  lands,  within  the  said  parish 
or  the  titheable  places  thereof,  the  sum  of  two- 
pence, and  so  on  in  proportion  for  any  less  quantity 
of  cyder  than  an  hogshead,  for  and  in  lieu  and 
full  satisfaction  of  the  tithe  of  all  such  apples  so 
made  by  them  into  cyder.  For  all  apples  and 
pears  grown  in  each  year  on  his  lands  within  the 
said  parish,  or  the  titheable  places  thereof,  (except 
as  before  excepted,)  and  sold,  the  sum  of  one 
penny  in  every  shilling  of  the  money  for  which 
such  apples  and  pears  were  sold,  and  so  in  pro* 
portion  for  any  less  quantity  of  apples  and 
pears,  for  and  in  lieu  and  full  satis&ction  of 
the  tithes  of  such  apples  and  pears  so  sold; 
and  for  every  garden  within  the  said  parish, 
or  the  titheable  places  thereof,  (except  as 
before  excepted,)  the  sum  of  one  penny  for  and 
in  lieu  of  and  full  satisfaction  for  the  tithes  of  all 
garden  stuff,  yearly  arising,  growing,  and  renew* 
ing,  or  increasing,  in  and  upon  and  had  and  taken 
from  each  and  every  such  garden:  all  which 
moduses,  or  customary  payments,  the  answer 
stated,  had,  during  all  the  time  aforesaid,  beeu 
and  then  were  due  and  payable  at  Easter  in  each 
year,  or  as  soon  afterwards  as  demanded ;  and  a 
modus  for  each  and  every  occupier  of  lands 
within  the  said  parish,  (except  as  before  excepted,) 
to  deliver  to  the  vicar,  or  such  other  person  as 
aforesaid,  the  left;  shoulder  of  every  calf  fallen  on 
his  lands  within  the  said  parish,  or  the  titheable 
places  thereof,  and  killed  in  the  said  parish,  for 
the  use  and  consumption  of  such  occupier,  and 
no  part  sold ;  for  the  tithe  of  every  calf  so  killed 

and 


delivered  as  soon  as  conveniently  might  be  after 
the  killing  of  every  such  calf :  and  a  modus  for    *'^  ^^ 
each  and  every  owner  of  any  sheep  within  the    ^"J^H,. 
said  parish,  or  the  titheable  places  thereof,  and 
shorn  there,  and  depastured  within  the  said  parish, 
or  the  titheable  places  thereof,  (except  as  before 
excepted,)  for  all  sheep  so  depastured  and  ahom, 
at  the  option  of  the  vicar,  his  lessee  or  fanner,  or 
the  said  rector,  or  other  persons  as  aforesaid,  to 
deliver  to  such  vicar,  lessee,  farmer,  or  rector,  either 
the  tenth  fleece,  or  the  tenth  pound  of  wool  of  Tenth  fleece  w 
all  the  wool  shorn  off  the  said  sheep,  immediately  wDd,S^Mt 
after  the  shearing  thereof,  in  case  the  wool  so  to  un  &>Mea, 
shorn  had  amounted  in  one  year  to  ten  fleeces,  or  ^^t^°iiMM 
ten  pounds  weight;  but  in  case  the  same  had  ^[^hi^^oE 
amounted  to  less  than  ten  pounds  weight,  nothing 
had  been  payable  for  or  in  lieu  of  tithe  for  a  lesser 
quantity ;   and  which  customary  payments  last 
mentioned,   the    said   answer  stated  had  been 
payable  during  all  the  time  aforesaid,  for  and  in 
full  satisfaction  of  the  tithe  of  wool  so  shorn,  and 
a  modus  for  the  owners  of  all  lambs  found  on 
any  lands  or  tenements  within  the  said  parish, 
or  the  titheable  places  thereof,  (except  as  before 
excepted,)  to  deliver  to  the  vicar  or  his  lessee  or 
farmer,  or  such  rector  as  aforesaid  respectively, 
on  Mark's  day,  in  lieu  of  the  tithes  of  such  lambs, 
if  such  number  of  lambs  then  found  there  had 
been  seven,  and  under  the  number  of  ten,  one 
lamb  of  such  seven,  or  such  other  number  abovp  e 
seven,  and  under  ten,  and  so  in  proportion  for  " 
any  greater  number,  for  and  in  satisfaction  of  all 
z  2  tithes 
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and  in  case  the  owners  of  any  lambs  fallen  or 
produced  within  tlie  said  parish,  or  the  titheable 
places  thereof,  (except  as  before  excepted,)  had 
sold  any  one  or  more  of  such  lambs  before  Mart's 
day,  one  halfpenny  had  been  during  all  the  time 
aforesaid  payable  and  paid  to  the  said  vicar  for 
the  time  being,  his  lessee  or  farmer,  or  to  the  said 
rector  or  other  person  entitled  to  tithes  as  afore- 
said, for  every  such  iamb  sold  for  and  in  lieu  of 
the  tithe  of  such  last- mentioned  lambs  sold  by 
such  owners  respectively. 


Tender  o 
lamary  p; 


The  answer  stated  a  tender  at  Easier,  1813, 
and  in  1814,  of  the  said  several  moduses  or  cus- 
tomary payments  payable  at  Easier,  and  that  the 
Defendants  had  always  been  ready  to  pay  and 
render  to  the  said  Henri;  Cornelius  Wright,  since 
Easter,  1812,  such  customary  payments,  or 
moduses,  as  bad  been  payable  by  them,  and  that 
the  Appellant,  William  Kinglah;  bad  always  been 
ready,  and  that  such  of  the  Appellants  as  were 
Defendants  to  the  said  original  bill,  and  the  said 
Richard  Beadoii,  deceased,  were  ready  to  pay  to 
the  said  Jfemy  Coriieiuis  Wright,  or  his  agents, 
such  moduses,  or  customary  payments  due  and 
payable  from  them  since  the  time  last  mentioned, 
and  that  they  in  fact  paid  to  the  agents  of  the  said 
Hcjiry  Cornelius  W?'ight  the  tithes  of  the  other 
titheable  matters  and  things,  or  a  composition  in 
value  for  the  same,  whereof  no  such  moduses  or 
customary  payments  were  payable  as  aforesaid, 
except  for  such  of  the  articles  as  were  covered  by 
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the  said  moduses^  and  which  were  mentioned  in  ^^^^ 
the  schedule  to  their  said  answer,  and  for  which  southw< 
such  of  them  as  did  not  so  pay  were  then  ready, 
and  had  been  always  ready,  to  render  and  pay  to 
the  said  Henry  Cornelius  Wright,  or  his  agents, 
the  value  of  the  tithes  due  and  payable  for  such 
last-mentioned  articles  so  unaccounted  for  and  not 
covered  by  the  said  mod  uses:  but  that  the  said 
agents  respectively  refused  the  said  moduses,  or 
customary  payments,  so  tendered  to  them  as 
aforesaid,  demanding,  on  behalf  of  the  said  Henry 
Cornelius  Wright,  tithes  of  all  the  titheable  mat- 
ters of  such  of  the  Appellants  as  were  Defendants 
to  the  said  original  bill,  and  the  said  Richard 
Beadon,  deceased,  in  kind. 

Such  of  the  Appellants  as  were  Defendants  to 
the  original  bill,  and  the  said  Richard  Beadon,  de- 
ceased, in  their  answer  insisted  that  such  moduses 
or  customary  payments  respectively,  had  always 
been  due  and  payable  to  the  said  Michael  Dickson, 
as  aforesaid,  and  to  his  predecessors,  vicars  of  the 
said  parish  of  Pitminster,  for  the  time  being,  or 
to  such  rectors  or  other  persons  entitled  to  tithes 
as  aforesaid,  or  some  composition  in  lieu  thereof; 
and  further,  that  until  Easter,  1813,  and  for  many  Composiuo 

sixpence  in 

years  previously,  although  they  were  unable  to  poundaccw 
state  precisely  for  what  number  of  years,  a  com-  onownOT'i 
position  of  sLvpence  in  the  pound  according  to  the  one  8hiUi4 
assessment  for  the  relief  of  the  poor  in  the  parish  ann^rvaii 
of  Pitmimter,  with  the  oumers  of  lands  who  by«5^pier 
occupied,  and  one  shilling  in  the  pound  on  the  ^  2[^. 
annual  value  of  premises,  let  at  a  rack  rent,  in 
lieu  of  the  said  moduses  and  tithes,  were  paid  to 
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the  vicar  of  the  said  parish  for  the  time  being,  by 
the  several  person  or  persons  who  for  the  time 
being  had  been  in  the  occupation  of  the  several 
lands  and  premises,  in  the  occupation  of  such  of  the 
Appellants  as  were  Defendants  to  the  said  original 
bill,  and  of  the  said  Richard  Beadon,  deceased, 
respectively. 


The  answer  admitted,  that  such  last^mentioned 
composition  of  sixpence  and  one  shilling  in  the 
pound  was  paid  to  the  vicar  of  the  parish  for  the 
time  being,  as  a  temporary  composition  only ;  and 
the  answer  stated  that  subsequent  to  Easter,  1803, 
until  Easter,  1812,  the  said  Michael  Dickson,  as 
such  vicar,  or  bis  agents  on  his  behalf,  received 
from  such  of  the  Appellants  as  were  Defendants 
to  the  said  original  bill,  and  the  said  Richard 
Beadon,  deceased,  respectively,  and  the  occupiers 
of  the  lands  and  premises  within  the  said  parish, 
which  were  occupied  by  the  same  respectively, 
or  some  of  them,  the  aforesaid  mod  uses  or  cus- 
tomary payments,  in  lieu  of  andjn  respect  of  the 
tithes  for  which  the  same  were  paid  and  payable 
as  aforesaid,  and  gave  receipts  for  the  same  as  such, 
and  also  received  the  tithes  of  the  other  titheable 
matters  in  kind,  or  a  composition  in  lieu  thereof. 
Such  of  the  Appellants  as  were  Defendants  to  the 
said  original  bill,  and  Richard  Beadon,  deceased,  in 
their  answer  denied  that  any  of  the  sums  of  money, 
and  other  things  before  insisted  on  as  moduses  w 
customary  payments,  were  rendered  or  paid,  or 
ever  had  been  rendered,  paid,  or  accepted,  as  a 
temparary  composition,  or  temporary  compositions 

only 
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only,  or  otherwise  than  as  moduses^  or  that  the       i^^g. 
same  had  commenced  within  the  time  of  legal    soutbwooi 
memory,  or  at  any  time  or  times  had  varied  in    ***^^|'^*" 
amount ;  and  they  denied  to  their  belief  that  such    ^^"JJf^j 
moduses  or  customary  payments,  or  any  pretended 
composition,  except  the  composition  of  sixpence 
and  shilling  in  the  pound  before  mentioned,  had 
ceased  or  been  determined. 

The  Plaintiff  having  replied  to  the  answer,  and  witDesses 
such  of  the  Appellants  as  were  Defendants  to  the  caiue  set  dow 
said  original  bill,  and  Richard  Beadon,  deceased, 
having  rejoined,  and  witnesses  having  been  exa- 
mined on  both  sides,  and  their  depositions  duly 
published,  the  cause  was  put  into  the  paper  for 
hearing ;   but  before  the  cause  came  on  to  be  piaiotiffbecai 
heard,  a  commission  of  bankrupt  was  awarded  ResiMn^^e^ 
and  issued  against  the  Plaintiff  Wright,  and  the  ^J^!^"^  *" 
Respondents  were  chosen  assignees  of  his  estate 
and  effects. 

In  Michaelmas  teTm,  58  Geo.S,  the  Respondents  bui  of  revive 
filed  their  bill  of  revivor  and  supplement  against  ^  ^^^  ^* 
the  Appellants,  stating  the  before-mentioned  pro- 
ceedings, and  also  the  bankruptcy  of  Wright,  and 
that  they,  the  Respondents,  had  been  appointed 
assignees  of  his  estate  and  effects,  alleging  the 
death  of  Richard  Beadon,  and  the  abatement  of  the 
said  suit  as  to  him: — and  thst  Beadon  had  ap- 
pointed the  Appellant,  George  Beadon,  his  son, 
sole  executor  of  his  will,  who  had,  on  or  about  the 
6ih  July,  1817,  duly  proved  the  same  in  the  proper 

Eccle- 


and  others     claim  OF  demand  the   Respondents  might  have 

andawther.    ^S^^^^st  the  cstate  of  Said   Richard  Beadon,  in 

respect  of  the   matters  aforesaid:    and  prayed 

Answer  filed,  *       •/ 

and  suit  revived,  thereby  that  the  suit,  and  all  the  proceedings 

therein,  might  stand  and  be  revived  against  the 
Appellant  George  Beadon;  and  they  further  prayed 
an  admission  of  assets,  or  an  account  of  the  estate 
and  effects  of  the  said  Richard  Beadon. 


Cause  heard. 


The  Appellants  put  in  their  answer  to  the  bill 
of  revivor  and  supplement,  and  the  suit  having 
been  revived  by  an  order  made  in  the  cause,  dated 
the  23d  day  oi  January,  1818,  the  cause  came  on 
to  be  heard  in  the  Exchequer  Chamber  on  Mon- 
day the  13th  of  April,  1818,  before  Sir  Richard 
Richards,  Lord  Chief  Baron,  when  evidence  was 
read  by  the  Respondents  in  support  of  their  case. 


The  further  hearing  having  been  adjourned,  the 
cause  came  on  to  be  further  heard  the  20th  April, 
1818,  when  the  Respondents  read  further  evi- 
dence in  support  of  their  case;  and  the  Appel- 
lants also  by  their  Counsel  entered  upon  their 
defence,  and  read  evidence  in  support  of  it;  and 
the  further  hearing  of  the  said  cause  was  ad- 
journed until  the  22d  of  April,  1818,  when  the 
Appellants  and  Respondents  read  further  evidence* 


£viden€e  read 


The  evidence  read  by  the  Respondents  in  sup- 

^  *"**  port  of  the  title  of  the  vicar  to  their  tithes  in  kind, 

claimed 


pellants,  the  surviviDg  Defendants  to  the  original    sodthwodd 
bill,  and  of  Richard  Beadon,  deceased,  and  the     "^^*" 
depositions  of  certain  witnesses  to  interrogatories,    s^^J^,^, 
to  prove  by  their  own  experience  and  by  the 
declarations  of  persoos  deceased,  the  payment  of 
a  composition  to  the  vicar  for  the  time  being,  for 
many  years  before  the  year  1803. 

The  Appellants  at  that  hearing  took  the  objec-  Appaimti'  ob- 
tioD,  that  the  Respondents  had  not  establiabed 
their  title  to  tithes  in  kind  of  the  matters  covered 
by  the  moduses ;  but  that  objection  was  however 
overruled  by  the  Lord  Chief  Baron. 

The  Court  took  time  to  consider  of  judgment, 
and  on  the  29th  April  the  Lord  Chief  Baron  de- 
livered judgment,  decreeing  an  account  of  all  the 
tithes  demanded  with  costs.  From  that  decree 
the  Defendants  appealed  to  the  House  of  Lords. 

On  the  part  of  the  Appellants  it  was  contended 
now  (on  the  appeal),  that  such  admissions,  and 
the  same  depositions,  did  not  by  any  means  esta- 
blish that  the  vicar  was  entitled  to,  or  that  any 
vicar,  or  those  claiming  under  him,  had  ever 
received  from  the  owners  and  occupiers  of  lands 
in  the  said  parish,  or  the  titheable  places  thereof, 
tithes  in  kind,  or  received  such  composition  as 
being  a  composition  for  tithes  in  kind,  for  the 
several  titheable  matters  covered  by  the  respec- 
tive moduses  set  up  by  the  said  answer;  but  on 
the  contrary,  the  evidence  so  read  in  support  of 

the 


tlie^tpwL 


340 


CASES  IN  THE  EXCHEQUER, 


lBft2. 


SOVTHWOOD 

andolhars 

V. 
FOBBMAN 

tod  anoUwr* 


the  claim  of  tithes  in  kind  merely  tended  to  esta- 
blish, that  such  payments  as  had  in  fact  been 
made,  were  payable  to  the  vicar :  but  such  evi- 
dence was  so  far  from  proving  that  the  payments 
were  made  for  tithes  in  kind  exclusively,  that  the 
same  evidence  which  proved  payments  to  have 
been  made  to  the  vicar  for  the  time  being,  also 
disclosed  the  fact,  that  such  moduses  were  in 
truth  claimed. 


Evidence  read  It  was  further  ui^cd  by  the  Counsel  for  the 
AppeUantstt  AppcUauts,  that  the  Appellants,  in  support  of 
t  e  eanng,      ^^  moduscs  sct  up  by  their  answers,    read  a 

considerable  body  of  evidence;  and  among 
other  evidence  a  terrier  of  the  parish,  dated 
in  1638,  made  by  the  vicar  and  churchwardens, 
and  other  substantial  parishioners  of  the  said 
parish,  was  put  in,  which  it  was  insisted  dis- 
tinctly implied  that  such  tithes  as  were  payable 
to  the  vicar  were,  as  to  certain  portions  of  them, 
payable  in  kind,  and  others  of  them  by  custom : 
ofBoe  copies  of  That  they  also  read  the  office  copies  of  a  bill, 

biU,  aiiiwer»  , 

and  replication  auswcr,  and  replication,  in  a  cause  instituted  m 
'  the  sixth  year  of  King  William  the  Thirds  in  the 
Court  of  Exchequer,  in  which  John  Anne,  clerks 
who  was  then  vicar  of  the  parish,  was  the  Plaintiff, 
and  one  Joshua  Marke,  who  was  then  the  occu- 
pier of  certain  of  the  lands  in  the  said  parish,  not 
being  part  of  the  excepted  lands,  was  Defendant: 
—that  the  vicar  by  his  bill  then  claimed  tithes  in 
kind  of  all  the  titheable  matters  now  insisted  on 
by  the  Respondents,  and  the  said  Joshua  Mark 

also 
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also  insisted  on  all  the  moduses  or  customary 
payments  now  insisted  on  by  the  Appellants, 
together  with  a  certain  modus  for  the  agistment 
tithes  of  barren  and  unprofitable  cattle ;  that  the 
said  complainant  John  Anne  thereupon  filed  a 
special  replication,  by  which  he  expressly  ad- 
mitted all  the  moduses  th^n  and  now  claimed, 
excepting  that  for  agistment  tithe.  The  Appellants 
also  read  the  decree  in  the  cause,  dated  the  8th 
of  February,  in  Hilary  term,  in  the  eighth  year 
of  William  III.,  an  office  copy  of  an  order  made  in 
the  cause  dated  the  lOthof  May,  ninth  year  of 
William  III.,  which  decreed  the  payment  of  tithes 
in  kind  for  such  agistment  tithes  only,  of  the  differ- 
ent tithes  for  which  such  bill  had  been  filed. 


1822. 
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The  Appellants  also  read  various  extracts  from 
certain  books  kept  by  the  vicars  of  the  parish, 
containing  entries  of  the  tithes,  moduses,  and 
other  dues  received  by  them  from  the  year  1673 
down  to  the  year  1708,  from  the  occupiers  of 
lands  •in  the  parish,  by  which  it  appeared  that 
the  moduses  now  claimed  had  been  received 
from  the  respective  occupiers  of  lands  in  the 
parish,  not  being  the  excepted  lands,  during  the 
period  last  mentioned :  and  they  urged,  that  in 
such  books  there  were  contained  various  entries, 
by  which  such  moduses  appeared  to  be  mixed  up 
with  other  payments,  so  that  the  amount  of  the 
sums  actually  entered  in  such  books  differed  in 
amount^  but  there  were  not  any  entries,  or  any 
that  could  not  be  accounted  for,  which  were 
inconsistent  with  such  moduses,  or  which  in  any 
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Detore-mentionea-  terrier,  tne  pieadmgs,  ana  toe 
degpfee  in  the  said  cause  of  Anne  v.  Marke,  and 
the  practice  in-  the  parish,  to  be  inferred  from  the 
said  entries  in  the  tithe  books,  all  tended  distinctly 
to  show  that  such  moduses  existed  and  were  ac- 
knowledged  by  those  most  interested  against 
them,  before  the  composition  of  one  shilling  and 
sixpence  in  the  pound  was  established  as  before 
stated. 


They  also  contended  by  their  Counsel  that  the 
evidence  both  of  the  Respondents  and  of  the  Ap- 
pellants' witnesses  showed,  that  during  a  very  long 
period  before  the  year  1803,  subsequent  to  the 
year  1708,  although  the  precise  origin  could  not 
be  shown,  such  customary  payment,  in  lieu  of 
tithes  and  moduses  claimed  by  the  vicar,  of  one 
shilling  in  the  pound,  according  to  the  valuation 
at  rack  rent,  upon  occupiers,  and  sixpence  in  the 
pound  upon  the  assessments  to  the  poor-rates 
upon  owners  of  lands  in  the  said  parish,  had  been 
paid  to  the  vicar  for  the  time  being;  and  that 
nothing  was  to  be  inferred  from  the  depositions 
of  the  witnesses  that  such  payment  was  a  com- 
position for  tithes  in  kind  exclusively;  but  that 
on  the  contrary,  the  Respondents  themselves  re- 
butted any  presumption  of  that  kind,  because 
they  read  and  adopted  as  evidence  from  the  an- 
swer to  the  original  bill,  that  such  customary 
payment  had  been  in  lieu  as  well  of  the  moduses 
as  of  the  tithes;  and  that  so  well  was  the  present 

vicar 
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yicar  satisfied  that  such  moduses  were  a  valid 
claim  on  the  part  of  the  parishioners,  that,  in 
the  year  1803,  (when  some  of  the  owne^  of 
lands  within  the  parish  consented  to -increase 
the  composition,)  he  gave  receipts  to  several  of 
the  parishioners^  which  expressly  admitted  the 
moduses,  and  he  continued  so  to  do  down  to  the 
time  when  he  assigned  the  tithes  to  Wright:  and 
many  of  such  receipts,  signed  by  Dickson,  were 
accordingly  given  in  evidence. 
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The  Appellants  further  insisted  at  the  appeal 
on  the  fact  that  the  Respondents  did  not  produce 
any  evidence  which  contradicted  the  existence  of 
such  moduses,  but  principally  relied  upon  the 
length  of  the  customary  payments,  as  being  in- 
consistent therewith,  added  to  the  loose  asser- 
tions of  their  witnesses,  that  they  had  not  heard 
of  such  moduses — a  species  of  evidence  which, 
they  submitted,  in  this  peculiar  case,  was  entitled 
to  no  weight  whatever. 

It  was  therefore  now  contended  by 

Home,  Shadwell,  and  Wray,  the  Counsel  for 
the  Appellants,  that,  under  the  circumstances, 
the  Court  of  Exchequer  ought  to  have  dismissed 
the  bill ;  or  that  one  or  more  issues  at  law  ought 
to  be  directed  to  try  the  validity  of  the  moduses 
for  the  following  reasons : — ^ 


1.  Because,  by  the  general  rule  of  evidence, 

every 


and  Dtliars 


firery  vicar,  or  those  claiming  under  him,  must 
show  title  to  the  particular  tithes  claimed;  and 
in  the  present  case  the  Plaintiff  did  not  establish, 
by  sufficient  evidence,  that  the  vicar  was  prim 
facie  entitled  to  the  tithes  in  kind  of  those  matters 
for  vi'hich  the  answer  insists,  or  moduses  were 
payable. 

2.  Because  the  Appellants  established  by  their 
evidence  the  existence  and  validity  of  such  mo- 
duses,  and  therefore  the  Plaintiff's  bill  should 
have  been  dismissed,  or,  at  least,  issues  should 
have  been  directed  to  try  the  moduses. 

For  the  Respondents,  on  the  otiier  hand,  Mar- 
tin and  Pepi/s  insisted  that  the  decree  of  the 
Court  of  Exchequer  ought  to  be  affirmed,  for  the 
following  reasons: — 

1.  Because  none  of  the  moduses  insisted  upon 
by  the  answer  were  well  pleaded,  it  being  left 
wholly  uncertain  to  what  lands,  or  to  what 
extent  of  lands,  such  moduses  were  intended  to 
be  pleaded,  or  what  was  the  character  or  descrip- 
tion of  such  moduses. 

2.  Because  the  lands  admitted  by  the  answer 
of  the  defendants  to  have  been  occupied  by  them. 
the  tithes  of  which  were  alleged  to  be  covered 
by  such  moduses,  are  not  set  forth  in  such  answer 
with  sufficient  certainty  or  particularity  of  de- 
scriptioD. 

3.  Because 
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eould  show,  on  the  part  of  the  Defendants,  that 
moduses  were  effectual  with  respect  to  some,  and 
that  he  was  entitled  to  receive  those  moduses, 
if  he  was  not  entitled  to  tithes  in  kind  of  tl^se  par- 
ticular matters  to  which  such  moduses  refer. 


Judgment 


That  being  so,  another  question  arises,  namely, 
this — It  was  contended  (although  I  think  very 
faintly  contended)  that  a  composition  having  been 
paid  in  this  parish,  that  composition  particularly 
being,  generally  speaking,  a  fixed  and  certain 
^um  to  be  payable  according  to  the  poor's  rate  of 
one  shilling  in  the  pound,  (and  I  instance  this  by 
way  of  illustration,)  that  that  composition  put  an 
end  to  the  moduses. 


I  wish  to  have  it  distinctly  understood,  as  far 
as  the  point  is  worth  having  the  subject  under- 
stood, that  if  a  person  is  bound  to  pay  tithe  in 
kind  for  some  matters,  and  be  entitled  to  insist 
upon  a  modus  with  respect  to  other  matters, 
he,  by  entering  into  a  composition  as  a  composi- 
tion, is  not  doing  that  which  will  put  an  end  to 
the  moduses,  because  it  is  possible  that  the  com- 
position may  be  for  the  tithes  of  all  matters  tithe- 
able,  as  well  those  which  are  to  be  rendered  in 
kind  as  those  to  be  covered  by  a  modus. 

Those  points  being  established,  the  next  ques- 
tion is,  whether,  looking  through  the  whole  of  this 
evidence  from  the  earliest  time  which  a,ppears 
here,  to  the  last  portion  of  evidence  in  point  of 
period  of  time  that  is  to  be  found,  such  a  case  is 

made 
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made  6iit  by  this  evidence  as  against  the  vicar,  as 
entitled  the  defendants,  with  reference  to  any  of 
the  titheable  matters,  to  have  had  the  bill  dis- 
missed, or  entitle  the  defendants,  with  respect  to 
any  of  the  tithes  claimed,  to  have  said,  you  must 
take  payment  by  way  of  modus,  and  not  tithe  in 
kind,  or  that  at  any  rate  there  ought  to  be  an  issue 
to  try  that  question. 


1822. 


South  WOOD 
and  others 

V. 

FOREMIN 

and  another. 


In  order  to  do  justice  to  the  case,  after  looking 
at  all  the  evidence  that  is*  printed  during  the 
recess  in  the  Easter  holidays,  and  having  read 
tUft  book  in  my  hand,  which  is  full  from  one  end 
to  the  other,  and  I  believe  I  have  read  every  word 
that  is  to  be  found  in  it,  undoubtedly  the  case 
strikes  me  in  this  way — that  the  oldest  evidence 
to  be  found  is  evidence  against  the  notion  of 
having  moduses,  with  respect  to  many  valuable 
articles,  the  tithe  of  which  is  sought  by  this  bill. 
There  appears  to  have  been  a  suit  formerly  by 
which  the  vicar  claimed  tithe  in  kind  for  many  of 
these  articles;  and  moduses  not  the  same  (although 
some  of  them  are  very  much  alike)-^not  exactly 
the  same  as  those  now  pleaded ,  were  set  up -in 
that  case,  and  the  vicar  by  his  replication  (for  in 
those  days  it  was  not  unusual  to  have  a  special 
replication  in  cases  of  this  kind,)  he  says,  (as  the 
Court  has  entered  it,)  that  to. avoid  expense  and 
trouble  he  admits  that  modus,  and  that  he  has 
only  a  decree  for  agistment  tithes;  and  if  the 
usage  and  transaction  in  the  parish  had  from  that 
period  (and  that  suit  was  a  very  old  one)  been 
agreeable  to  what  was  done  ip  that  case,  I  should 
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have  thought  it  a  very  strange  thing  for  any 
Court  to  say,  that  because  in  that  special  rephca- 
tion  those  general  terms  to  avoid  loss  of  time  and 
expense,  and  so  on,  were  inserted,  that  therefore 
the  fact  of  such  a  decree  as  evidence  against  the 
vicar  should  be  considered  as  vi^eak.  But  the 
truth  is,  that  there  is  little  or  no  evidence  that 
those  payments  have  been  made  conformably  to 
vsrhat  w^as  admitted  as  moduses  in  that  case. 


There  is  one  circumstance,  however,  which 
does  appear  to  be  the  most  difficult  thing  in  the 
world  to  account  for,  which  is,  that  this  modus 
or  moduses  are  paid  and  payable  by  the  occu- 
piers of  the  land,  and  distinguishing  whether  the 
occupiers  were  the  owners  as  well  as  the  occu- 
piers, which  might  well  be,  and  it  does  appear  by 
the  whole  of  the  evidence  that  when  the  owner 
had  the  land  in  his  own  occupation  he  paid  but 
sixpence  in  the  pound  according  to  the  poor's  rate, 
and  when  the  occupier  had  it,  he  paid  one  shilliog 
according  to  the  poor's  rate.  That  seems  one  of 
the  most  difficult  things  to  make  out,  and  it 
would  not  be  so  if,  with  respect  to  every  tithe* 
able  article  whatever,  there  was  a  modus  in  the 
parish  payable  all  alike,  whether  the  person  was 
only  the  occupier  or  both  owner  and  occupier. 


The  result,  therefore,  appears  to  be  thi9--*that 

although  there  is  to  all  the  tithes  of  the  parish 

some  evidence   that  particular  payments  were 

made,  of  the  nature  and  of  the  quantum  that  is 

stated  in  the  answer  of  the  Defendants*  that  there 

has 
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has  been,  upon  the  whole,  if  even  these  moduses 
did  exists  if  they  did  exist  from  the  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary, 
there  have  been  such  casual  departures  from  an 
adherence  to  payments  of  that  nature,  that  it 
seems  to  be  perfectly  unsafe,  upon  the  whole  of 
this  evidence  taken  together,  to  conclude  that 
such  moduses  did  at  this  day  exist;  and  I  do  not 
recollect  that  it  was  intimated  at  the  bar  that  any 
other  evidence  could  be  offered  than  that  which 
is  to  be  found  in  the  cases  before  us ;  and  if  upon 
that  evidence  a  jury  was  to  find  for  the  moduses, 
it  appears  to  me  that  the  finding  must  be  looked 
upon,  judicially  speaking,  as  founded  in  mistake. 
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X82£. 


South  WOOD 
and  others 

v. 

FoREBiAN 

and  another* 


I  am,  therefore,  of  opinion,  that  the  decree 
ought  not  to  be  reversed  or  varied ;  but,  at  the 
same  time,  there  are^  I  think,  certain  intimations, 
if  I  may  use  that  word,  that  are  contained  in  the 
evidence  to  be  found  in  this  case,  which  makes 
it  appear  to  be  not  improbable,  upon  the  pre- 
sumption that  if  there  was  a  little  misapprehension 
in  the  evidence,  that  it  would  furnish  such  a  case 
as  might  have  entitled  them  to  go  to  a  jury,  pro- 
bably might  have  entitled  them  to  receive  relief 
at  the  hands  of  that  jury.  Therefore,  under  all 
the  circumstances  of  the  case,  I  cannot  think  that 
if  this  appeal  is  to  be  dismissed,  that  costs  ought 
to  be  given. 

Judgment  affirmed,  without  costs. 


A  a2 


THC  t.m^nt,fivt,K. 


Fd>nu^  23.   The  AttoenevGekerai-  ti.  BuEBiDGE  and  others 

CASE  OP  PORTSMOUTH  HARBOUR. 

Effect  and  Cm- 

Gr"w*fH^fo.  -^^  information  by  English  bill  was  in  this  case 
The'cmllrloij  fil^fl  ■''y  ^^^  Majesty's  Attorney-General  on  the 
&  w  ^-  ^^^^^  °^  ^^^  Crown,  praying  "  that  the  Defendants 


"■"^  ^°^»"  tions  and  works  (in  the  pleadings  mentioned),  or 
tween  the  high  any  of  them,  and  how  they  make  out  the  same ;  and 
mariu :  but  this  (hat  thcv  might  bc  restrained  by  the  order  and 

mbject-niHtter  J         e>  j 

of  gnnt,  u  be-  inj  unctioH  of  the  Court  of  Exchequer  from  raising 

ing  jus  piivi-  ,  1      ■    1  - 

turn  ID  flie  king,  or  making  any  ercctions,  buildmgs,  or  workson 
ulhajiu'ptii;-  the  ground  within  the  harbour  of  Portsmouth, 
Il^t•>f^^  between  high  and  low  water  marks;  and  that 
ioIUm^V^I  the  said  wharf  or  quay,  warehouse,  and  other 
n^lT/both  erections  and  works  so  made  and  created  by  De- 
^fbt  uti.'  fendant,  William  Burridge  tlie  elder,  as  charged 
toiucbaHght  in  the  pleadings,  might  be  abated  and  removed: 
m^be  a  nui-  ^^^  ^^^  jjjg  ^^j^j  harbouF  might  be  restored  to  its 
of  nl^^^b™  ancient  condition,  so  that  the  sea  may  again  flow 
and  reflow  over  the  piece  or  parcel  of  ground 
.  mentioned  iu  the  bill,  in  the  same  manner  as  the 


erof  fscu 


Jnrinliftiiw. 

The  Court  of  ' 

furiil^S^nto'  ^^^  flowed   and  reflowed  over  the  same  before 

^"bM^'nilf  ^^'"^  Defendant,  William  Bunidge  the  elder,  began 

»ch  nuiuQce.  to  make  such  wharf  (&c.)  as  (&c.)  from  time  (&c.): 

Suii.  and  that  the  same  might  be  open  and  common  for 

The  moAt  of  . 

prooBtding  in  the  passage  and  repassage,  anchorage,  mooring 

be  \n  intorau-  and  Iviog  of  his  Majesty's  ships  and  vessels,  and 

lioDby  KDriUh         ,  ,  .  ,  .  . 

biu;  aiKidM  Other  ships  and  vessels,  as  the  same  was  before 

teiTDiiw  tLt  the  erection  and  making  of  such  nuisance ;  and 

S^nfM^"'  for  further  relief." 

direct  an  iiitw.  «,.  ^ 
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The  Information  (a)  stated  that  by  the  royal  pre-      18«2. 
rogative  the  sea  and  sea,  coasts  round  this  king-    ArroBicEY. 
dom,  as  far  as  the  sea  flows  and  rellows  between     <^^^^^^^ 
the  high  and  low  watermarks,  and  all  the  ports    ^^  othere. 
and  havens  of  this  kingdom,  Belong  to  ^  his  Ma-  statute  put  of 
jesty  [and  such  ports  and  havens  ought  to  be        «™**«>n* 
preserved  for  the  use  of  his  'Majesty's  ships 
and  vessels,  and  the  ships  and  vessels  of  all 
his  Majesty's  subjects  and  others,  so  that  all 
persons  may  resort  to  or  from  the  same],  and 
his  Majesty  hath  the  right  of  superintendance 
and  prerogative  over  the  same,  for  the  safety 
of  the  realm  and  the  benefit  of  commerce,  and  for 
the  common  use  and  enjoyment  of  all  persons 
resorting  thereto,  and  to  protect  and  preserve  the 
same  from  all  nuisances  and  obstructions  whatso- 
ever. 

That  the  harbour  of  Portsmouth,  in  the  county 
of  Southampton,  is  an  arm  of  the  sea,  where  the 
tide  flows  and  reflows  for  many  miles  up  into  the 
country,  and  the  same  is  very  useful  for  the  safe 
riding  of  his  Majesty's  ships  of  war  and  other 
ships  and  vessels,  and  is  and  hath  been  from  time 


(a)  The  infonnation  in  this 
case,  which  was  very  ably 
drawn  with  great  care  from 
a  variety  of  precedents,  is  here 
set  out ;  because  it  not  only 
explains  the  nature  of  these 
cases,  but  furnishes  a  valuable 
precedent  of  pleading  on  the 
revenue  side  of  this  Court  by 
information    by    English    bill 


filed  by  the  Attorney-General 
on  the  part  of  the  Crown,  for 
the  purpose  of  instituting  tlie 
prerogative  investigation,  *'  Qud 
titulo"  (&c.),  against  a  subject 
claiming  rights  against  tlie 
king  or  the  public,  in  virtue 
of  long  possession  and  enjoy^ 
ment. 

whereof 
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,^^^^     whereof  the  memory  of  man  is  not  to  the  con- 
Attornby-    trary,  a  public  port  and  sea  mart  for  the  resort  of 
V.    '    all  persons  with  their  goods,  wares  and  merchan- 
ando£!n«.    dizes,  in  the  same  manner  as  other  ports  and 
stttinff  ptrt  of   harbours  within  his  Majesty's  realm,  and  that  in 
th«  MoimatiM.  ^j,  jj^g^j,  ^Yie  said  harbour  is  a  dock  or  yard  belong- 
ing to  his  Majesty  for  the  building,  repairing,  or 
refitting  ships  of  war  for  his  Majesty's  service, 
and   also  for  providing  stores  for  such  of  his 
Majesty's  ships  as  shall  come  there  or  be  in  want 
thereof,  and  certain  parts  of  the  said  harbour 
are  used  for  the  mooring  of  his  Majesty's  ships, 
and  are  called  the  King's  Moorings. 

That  the  erecting  of  any  wharf  or  quay,  ware- 
house, or  other  buildings  in  any  part  of  the  said 
harbour  between  the  high  and  low  water  marks, 
or  the  making  of  any  projection  from  the  shore 
into  the  said  harbour,  or  the  preventing  the  water 
from  flowing  or  reflowing  over  the  land  where  it 
formerly  flowed  and  reflowed,  will  be  a  great  pre- 
judice to  the  said  harbour,  and  by  degrees  block 
up  or  much  narrow  and  incommode  the  naviga^ 
tion  there  and  the  passage,  repassage,  anchor- 
age, mooring,  and  lying  of  vessels,  and  particularly 
by  obstructing  the  flux  and  reflux  or  lessening 
the  force  of  the  tide,  and  in  process  of  time  may 
entirely  destroy  the  said  harbour,  and  so  far  pre- 
judice and  annoy  the  same,  that  his  Majesty's 
ships  and  vessels  and  other  vessels  of  his  subjects 
will  not  be  able  to  come  into  or  go  out  of  the  said 
harbour,  or  to  lie  there  with  safety,  and  particu- 
larly 


#       — 


larly  may  form  a  bar  of  mud  without  the  harbour      mz. 
mouth,  or  block  and  choke  up  the  entrance  of  the    attobuxt 
said  harbour.  ^"T"'' 


BuRRIDOt 

and  others. 


[That  there  is  a  certain  arm,  or  part  of  the  said  statiiw  put  of 
harbour  of  Partmwuth,  on  the  Portsmouth  side  * '  <>"*»*»<>"- 
whereof^  called  the  Camber^  which  lies  within  the 
victualling  and  town  quays,  between  the  baek  part 
of  the  East  and  North  sides  of  the  Point  of  Ports- 
mouth and  the  town  of  Portsmouth  (a) ;  and]  that 
WUliani  Burridge  the  elder,  of  Portsmouth  aforesaid,  Erection5,(&c.) 

o  '  '  complaiaedof 

one  of  the  Defendants  after  named,  hath  lately, 
that  is  to  say,  some  time  in  the  year  1808,  erected 
and  built,  or  caused  to  be  erected  and  built,  on 
the  mudland  between  the  high  and  low  water 
marks,  in  the  said  arm  or  part  of  the  said  harbour, 
called  the  Camber,  part  of  a  large  warehouse,  con- 
taining in  width  on  the  East  part  thereof,  73  feet 
or  thereabouts ;  on  the  West,  extending  in  a  dia- 
gonal or  angular  line,  74  feet  or  thereabouts;  on 
the  North,  24  feet,  or  thereabouts ;  and  on  the 
South,  16  feet,  or  thereabouts;  and  bounded  on  the 
East  by  a  wharf  called  the  Baltic  Wharf,  erected 
on  piles  driven  into  the  mudland  of  the  said  har- 
bour as  hereinafter  mentioned ;  on  the  West  by 
the  other  or  remaining  part  of  the  said  warehouse 
above  the  high  water  mark;  on  the  North,  by  other 
mudland  inclosed  by  piles  in  the  said  harbour  as 
hereinafter  mentioned ;  and  on  the «  South  by  a 
abed  built  on  piles  on  the  said  mudland  as  after 
also  mentioned ;  and  said  William '  Burridge  the 

(o)  See  plan  annexed* 

elder, 
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1822.  elder,  also,  in*  or  about  the  year  1808,  made  and 
Attohnbt-  erected,  or  caused  to  be  made  and  erected  on  the 
GsN^ERAL     mudland  between  the  high  and  low  water  marks 

SShSiOT*  ^^  '^®  ^^^^  ^^^  ^^  P^**  ^^  ^^^  ®^^^  harbour  at 
stating  part  of  PortsfHOutk,  Called  the  Camber,  a  wharf  or  quay 
the  in?onnation.  (called  the  Baltic  Wiarf  or  Qumf)  of  plank  on 

piles  driven  into  the  said  mudland,  extending  from 
the  said  East  side  of  said  warehouse  towards  said 
low  water  mark  in  said  harbour,  and  which  wharf 
is  of  the  following  dimensions,  that  is  to  say,  in 
length  from  East  to  West  on  the  North  and  South 
side  thereof  92  feet  6  inches  or  thereabouts,  and 
in  width  from  North  to  South  at  the  East  end 
thereof  72  feet  or  thereabouts,  and  at  the  West 
end  thereof  73  feet  or  thereabouts,  and  bounded 
on  the  West,  North  and  South  by  mudland  en- 
closed with  piles  as  after  mentioned  in  the  said 
harbour  between  high  and  low  water  marks,  and 
on  the  East  by  the  said  part  of  the  said  ware- 
house so  situate  below  the  high  water  niark  as 
aforesaid ;  and  said  William  Bur  ridge  the  elder, 
also,  in  or  about  the  year  1 808,  erected  and  built, 
or  caused  to  be  erected  and  built,  on  said  wharf 
or  quay,  a  storehouse  of  wood  and  certain  offices 
adjoining  the  same,  and  he  also  erected  or  built, 
or  caused  to  be  erecfted  and  built,  on  the  mudland 
between  high  and  low  water  marks  there,  a  shed 
adjoining  to  and  on  the  South  side  of  said  whaif 
or  quay ;  and  said  William  Burridge  the  elder,  also 
in  or  about  the  year  1808,  fixed  a  ship  or  vessel  on 
the  mudland  on  the  North  side  of  said  wharf  or 
quay,  and  between  said  high  and  low  water 
marks  in  said  harbour,  and  he  converted  such 

ship 


T^^^mrx;  ^  a«   1^1 


«» 
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ship  or  vessel  into  a  storehouse ;  and  said  William      i^^s* 
Burridge  the  elder,   also  in  or.  about  the  year    AnomiiaT. 
1808, -caused  a  boom  and  piles  to  be  placed  on     ^'^^^ 
the  mudland  of  said  ha]4>bur  between  the  high    ^^£^ 
and  low  wate^  marks  there  around  the  whole  of  statiiis  part  or 

tbo  loioraiatio^ 

3aid  wharf  and  premises,  including  said  ship  or 
vessel,  which  boom  and  piles  form  an  inclosure  of 
a  large  space  of  ground ;  viz.  fifty  thousand  and 
thirty  four  square  feet  or  thereabouts,  and  such  * 
inclosure  is  used  by  the  said  William  Burridge 
the  elder  as  a  timber .  pound,  and  extends  in 
.length  from  East  to  West  on  the  North  side 
thereof,  three  hundred  and  three  feet  or  there- 
abouts and  on  the  South  side  thereof  236  feet  or 
thereabouts,  and  in  breadth  at  the  East  end 
thereof  186  feet  or  thereabouts,  and  at  the  West 
end  thereof  1 74  feet  or  thereabouts,  and  is  bounded 
on  the  East  by  the  high  water  marks  of  the  Point 
at  Portsmouth  and  on  the  West,  North  and  South 
by  other  mudland  of  said  harbour. 

That  at  all  times  previous  to  the  erection  and  Miieiuefor 
making  of  su^h  wharf  or  quay  and  other  erections  harbour, 
and  works,  the  sea  at  spring  tides  flowed  and 
reflowed  over  the  soil  between  high  and  low 
water  marks  on  or  in  which  such  wharf  or  quay, 
warehouse  and  other  erection  and  works  are 
erected  and  made,  and  up  to  the  high  water 
marks  or  shore  at  Portsmouth  aforesaid,  and  at 
neap  tides  the  sea  always  flowed  over  the  same 
or  the  greatest  part  thereof;  and  His  Majesty's 
ships  of  war,  and  other  ships  or  vessels  and  boat^, 
and  all  ships,  vessels,  and  boats  of  His  Majesty's 

subjects 


366    .  CA8E8  IN  THE  EXCHEQUER, 

1829.      subjects  and  others,  had  free  passage  over  such 

AmftiTkY*    soil  when  covered  with  water,  and  did  or  might 

^"T^^    oast  anchor  and  lie  there  or  otherwise  use  and 

uTathm    ^^ioy  the  same  in  such  manner  as  any  other  part 

Station  ptrt  of  of  the  arm  of  the  sea  aforesaid  between  high  and 

theinformation.  j^^  ^atcr  marks  has  been  used  or  enjoyed,  or  has 

been  free  and  open  for  the  passage  and  repassage, 
anchorage  and  lying  of  ships  or  vessels  and  boats 
at  any  time  before  the  said  erections  and  works 
virere  began  to  be  erected,  and  there  vras  not  any 
erection,  building  or  other  thing  whatsoever  which 
could  prevent  the  flowing  and  reflowing  of  the 
sea  on  or  over  the  soil  between  the  high  and  low 
water  marks  on  or  in  which  such  wharf  or  quay, 
warehouse,  and  other  erections  and  works  have 
been  erected  and  made  as  aforesaid,  or  could 
prevent  the  passage  and  repassage,  anchoring, 
and  lying  of  ships  and  vessels  on  or  over  such 
soil,  or  the  free  use  and  enjoyment  thereof  when 
covered  vdth  water  as  part  or  parcel  of  the  har- 
bour or  port  of  Portsmouth  aforesaid. 

That  said  wharf  or  quay,  warehouse  and  other 
erections  and  works,  which  have  been  so  erected 
and  made  as  aforesaid,  are  in  their  present  state, 
and  if  continued  will  be  a  great  nuisance  and 
injury  to  said  harbour,  and  will  also  be  an  ob^ 
struction  to  a  quantity  of  water  proportionable 
to  their  dimensions  coming  into  and  going  out  of 
said  harbour  on  such  flux  and  reflux  of  the  tide> 
and  thereby  prevent  a  great  scouring  and  cleaning 
of  the  lower  parts  of  the  channel  of  said  harbour 
of  soilftge  there,  and  greatly  endanger  the  loss  of 

said 
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said  harbour ;  and  if  similar  erections  and  works      IS22. 
shall  be  made  in  all  parts  of  said  harbour  between    attornbv- 
high  and  low  water  marks,  the  same  will  entirely     ^^^^^^^ 
destroy  said  harbour,  or  render  said  harbour    fn^ouJS^. 
useless,  so  that  His  Majesty's  ships  of  war  and  gt^tingj^  qf 
other  ships  and  vessels  of  burthen  will  not  be  theMonnation. 
able  to  come  into  and  go  out  of  the  same  as  they 
have  always  used  to  do,  or  if  such  ships  or  vessels 
should  be  able  to  come  into  or  go  out  of  said 
harbour,  the  same  will  not  be  able  to  remain  long 
there  or  ride  with  any  safety. 

That  soon  after  said  William  Burridge  the  elder  Notice. 
began  to  make  such  wharf  or  quay,  warehouse 
and  other  erections  and  works,  he  had  notice  from 
the  principal  officers  and  commissioners  of  the 
navy,  and  others  by  their  order,  that  such  erec- 
tions and  works,  if  completed,  would  be  inju- 
rious to  said  harbour,  and  he  was  required  to 
desist  from  making  such  buildings  and  obstruc- 
tions ;  but  said  William  Burridge  the  elder  disre- 
garded such  notice,  and  he,  notwithstanding  such 
notice,  completed  said  wharf  or  quay,  warehouse, 
and  other  erections  and  works. 

That  said  William  Burridge  the  elder,  after  he 
had,  in  defiance  of  said  notice,  completed  said 
wharf  or  quay,  warehouse,  and  other  erections 
and  works,  was  served  with  notice,  bearing  date 
the  4th  day  of  October,  1813,  from  the  Solicitor 
of  the  Admiralty,  or  his  agent  at  Portsmouth, 
whereby  said  WilHam  Burridge  was  required  to 

remove 
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1822.      remove  the  same;  but  he  disregarded  such  last- 
Attorhby.    mentioned  notice. 

Gbhbral 

^X^!        That  said  William  Burridge  was  served  with 
statioff  pirt  of  said  last- mentioned  notice,  and  on  or  about  the 
"™**""'  28th  day  of  May,  1814,  a  commission  of  bank- 
rupt, under  the  great  seal  of  Great  Britain,  was 
awarded  and  issued  against  said  fFilliam  Burridge 
the  elder,    William  Burri^e  the  younger,   and 
John  Burridge,  of  Portsmouth  aforesaid,  bankers 
and  copartners,  and  they  were  thereupon  duly 
found  and  declared  bankrupts ;  and  Martin  Huh 
mas,  late  of  Gasport  aforesaid,  but  now  of  Charter- 
house Street,  in  the  city  of  London,  Gent. ;  Robert 
Wilkinson,  of  Turnwheel  Lane,  in  the  said  city  of 
London,  Gent. ;   William  Edwards,  of  Portsmouth 
aforesaid,  butcher;   and  Hans  Peter  Engstrom, 
(since  deceased,)  were  duly  chosen  and  appointed 
assignees  of  their  estate  and  effects,  and  a  bargain 
and  sale  of  their  real  estate,  and  an  assignment  of 
their  personal  estate  and  effects,  were  duly  exe« 
cuted  to  them  the,  said  assignees  by  the  major 
part  of  the  commissioners  in  the  said  commission 
named,  as  by  the  said  commission  and  the  pro- 
ceedings  under  the  same,  when  produced,  will 
appear. 

That  said  William  Burridge  the  elder  hadi^ 
notwithstanding  his  said  bankruptcy,  ever  since 
continued  and  now  is  in  the  occupation  of  said 
wharf  or  quay,  warehouse,  and  other  erections  and 
works,  as  tenant  to  said  assignees,  and  hath  lately 
obtained  his  certificate. 

That 
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That  said  wharf  or  quay,  warehouse,  and  other  y^^^ 

erections  and  works,  being  a  public  nuisance,  and  Attoriisy. 

injurious  to  said  harbour  of  Portsmouth  as  afore-  '  v^^ 

said,  it  was  well  hoped  that  they  would  have  been  aiid'olhe^^ 
removed,  as  in  justice  and  equity  ought  to  have 
been  the  case. 


The  information  then  suggested,  that  the  De-  stgeeitioaB  of 
fendants,  combining,  pretend  some  nght^  title  or  the  sm. 
interest  in  said  Defendants,  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Portsmouth,  in  or 
to  the  soil  or  ground  adjoining  to  said  arm  or  part 
of  said  harbour,  called  the  Camber,  under  and  by 
virtue  of  divers  ancient  grants  and  charters  from 
his  Majesty's  predecessors.  Kings  and  Queens  of 
England,  to  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Portsmouth,  and  their  succes- 
sors for  ever ;  and  that  by  virtue  thereof  they,  said 
Defendants,  the  mayor,  aldermen,  and  burgesses 
of  said  borough  of  Portsmouth,  may  erect  what 
buildings  they  please  upon  the  shore  of  said  arm 
or  part  of  said  harbour  called  the  Camber ,  between 
the  high  and  low  water  marks  there ;  and  that 
said  Defendant,  William  Burridge  the  elder,  under 
whom  said  Defendants,  the  assignees,  claim,  was 
the  purchaser  of  or  had  obtained  some  lease  from 
the  said  other  defendants,  the  mayor,  aldermen, 
and  burgesses  of  Portsmouth,  of  divers  acres  of 
land  within  said  arm  or  part  of  said  harbour  called 
the  Camber,  and  between  the  high  and  low  water 
marks  aforesaid,  whereof  or  within  or  on  part  of 
which  he  said  Defendant,  William  Burridge  the 
elder,  *  hath  erected  and  built  said  wharf  or  quay, 

warehouse. 
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IM9.  warehouaei  and  other  erections  and  works;  and 
ArroRifBT.  ^^  Defendant  insists  upon  such  pretended  right 
(^M     under  and  by  virtue  of  suph  grants  and  charters. 

BOKKIDOB 

^   and  otheni* 

chaigiogpartof  Whcrcas  his  Majesty's  Attorney-Greneral 
^'  charged.  That  such  Grants  and  Charters,  if  any 
such  there  were,  were  l  void  and  of  no  force  and 
effect  to  pass  the  soil  on  which  the  said  nuisances 
have  been  erected,  nor  any  oth^r  land  between 
high  and  low  water  mark  within  said  harbour, 
and  also  that  they  have  been  abandoned,  but  if 
.  not  yet,  that  such  part  of  said  harbour  of  Parts- 
mouth,  whereon  or  wherein  such  wharf  or  quay, 
warehouse,  and  other  erections  and  works  have 
been  erected  and  made  as  aforesaid,  is  not  nor 
could  be  included  in  such,  grants  or  charters,  or 
any  of  them. 

That  no  persons  or  person  have  or  has  been  in 
possession  of  such  part  of  said  harbour  under 
colour  or  pretence  of  such  grants  or  charters,  or 
any  of  them,  until  said  Defendant,  William  Bur- 
ridge  the  elder,  began  to  erect  and  build  said 
wharf  or  quay,  warehouse,  and  other  erections 
and  works  as  aforesaid;  and  that  at  all  times 
before  such  time  the  sea  flowed  and  reflowed  in 
and  over  such  part  of  said  harbour;  and  that  his 
Majesty's  ships,  and  all  other  ships  and  vessels, 
had  free  passage  and  re-passage  over  the  same, 
and  used  or  might  have  used  the  same  for  anchor* 
ing,  mooring,  and  lying  of  ships  or  vessels,  without 
any  interruption  whatsoever;  and  his  Majesty  and 

his 
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subjects  were  in  that  manner  in  possession      16^^« 
and  enjoyment  of  the  same.  Atmensy. 

Gkhsral 

That  if  such  part  of  said  harbour  had  been  well  Sid^oSJiu 
granted  by  any  grants  or  charters  of  his  Majesty's  chiigingptrtuf 
predecessors.  Kings  and  Queens  of  England,  or  ^■^""•*»»- 
any  of  them,  to  any  person  or  persons  under  whom 
said  Defendants  claim,  yet  such  grants  or  charters 
did  not  and  j^ould  not  extend  to  deprive  his 
Majesty  or  his  subjects  of  the  free  use  and  enjoy* 
ment  of  such  part  of  said  harbour,  or  the  free 
passage,  anchorage,  moorage  and  lying  of  all  ships 
and  vessels,  and  could  not  extend  to  authorize 
the  erecting,  maintaining,  or  continuing  any  public 
nuisance  within  the  said  harbour,  but  all  such 
erections,  buildings  and  things  as  are  or  is  or 
may  be  a  public  nuisance  ought  to  be  abated  or 
removed,  notwithstanding  such  grants  and  char- 
ters as  aforesaid,  or  any  of  them,  if  any  such 
there  be,  and  the  same  are  valid  and  subsisting 
grants  or  charters,  and  so  the  said  Defendants 
will  at  sometimes  admit ;  but  then  they  pretend 
that  said  wharf  or  quay,  warehouse,  and  other 
erections  and  works,  are  not  a  public  nuisance, 
or  of  any  prejudice  whatever  to  said  harbour,  the 
contrary  whereof  his  Majesty's  Attomey*General 
charges  to  be  true ;  and  that  said  Defendants^  or 
any  or  either  of  them,  had  not  nor  hath  any  right, 
under  any  pretence  whatsoever,  to  build  upon 
any  part  of  said  harbour  between  high  and  low 
water  mark,  and  more  especially  upon  the  spots 
on  which  said  wharf  or  quay,  warehouse,  and 
other  erections  and  works  have  been  made  and 

erected 
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»m 

i82f .      erected  as  aforesaid,  or  to  narrow  said  harbour  at 

ATTomiEY.    hig^  water,  or  to  lessen  the  flux  and  reflux  of  the 

GEWEBAt     ^j^  .there,  or  to  annoy  the  ships  of  his  Majesty 

ud*«rt£en!     ^^  Others  passing  or  repassing,  mooring,  lying  and 

The ciiifgM of  being  in  said  harbour;  and  at  other  times  said 

tiMinfioraiatioii.  Defendants  pretend,  that  by  an  act  of  parliament 

made  in  the  9th  year  of  the  reign  of  his  present 
Majesty,  intituled,  ''  An  Act  to  amend  and  render 
more  effectual  an  Act  made  in  the  21st  year  of 
the  reign  of  King  James  the  First,  intituled,  *  An 
Act  for  the  general  Quiet  of  the  Subject  against 
all  Pretences  of  Concealment  whatsoever,'"  it 
is  amongst  other  things  enacted,  '^  that  the  King's 
Majesty,  his  heirs  or  successors,  shall  not,  at  any 
time  after  the  passing  the  said  act,  sue,  impeach, 
question,  or  implead  any  person  or  persons,  bodies 
politic  or  corporate,  for  or  in  any  wise  concerning 
any  manors,  lands,  tenements,  rents,  tithes,  or 
hereditaments  whatsoever,  (other  than  liberties 
and  franchises,)  or  for  or  in  any  wise  concerniDg 
the  revenue,  issues,  or  profits  thereof,  or  make 
any  title,  claim,  challenge,  or  demand,  of,  in,  or 
to  the  same,  or  any  of  them,  by  reason  of  any 
right  or  title  which  had  not  first  accrued  or  grown, 
or  which  should  not,  after  the  passing  of  said  act, 
first  accrue  and  grow,  or  within  the  space  of  60 
years  next  before  the  filing,  issuing,  and  com- 
mencing of  every  action,  plaint,  information,  com- 
mi3sion,  or  other  suit  or  proceeding,  as  should  at 
any  time  or  times  after  the  passing  said  act  be 
filed,  issued,  or  commenced  for  recovering  the 
same,  or  in  respect  thereof,  unless  his  Majesty, 
or  some  of  bis  progenitors,  predecessors  or  an- 
cestors, 
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cestors,  heirs  or  successors,  or  some  other  person  1822. 
or  persons,  bodies  politic  or  corporate,  under  ^^^^_ 
whom  his  Majesty,  his  heirs  or  successors,  any  Genebal 
thing  had  or  lawfully  claimed,  or  should  have  or  ^^^^^^ 
lawfully  claim,  had  or  should  have  been  answered 
by  force  and  virtue  of  any  such  right  or  title  to  The  charges 
the  same,  the  rents,  revenues,  interests  and  profits  bui. 
thereof,  or  the  rents,  issues  and  profits  of  any 
honor,  manor,  or  other  hereditaments,  whereof 
the  premises  in  question  should  be  piirt  or  parcel, 
within  said  space  of  60  years,  or  that  the  same 
had  or  should  have  been  duly  in  charge  to  his 
Majesty,  or  some  of  his  progenitors,  predecessors 
or  ancestors,  heirs  or  successors,  had  or  should  have 
stood  insuper  of  record  within  the  said  space  of  60 
years ;  and  that  said  defendants,  the  mayor,  alder- 
men,  and  burgesses  o(  Portsmouth,  have  for  sixty 
years  last  past  been  in  the  actual  possession  and 
receipt  of  the  rents  and  profits  of  said  land  within 
said  harbour,  and  between  high  and  low  water 
marks  aforesaid,  upon  or  in  which  such  wharf  or 
quay,  warehouse,  and  other  erections  and  works 
have  been  made  and  erected ;  and  that  his  Majesty 
or  any  of  his  progenitors,  predecessors  or  ances- 
tors, hath  not  and  have  not.  been  answered  by 
force  or  virtue  of  any  right  or  title,  any  rents, 
revenues,  issues  or  profits  of  said  piece  of  land 
within  60  years  last  aforesaid,  and  that  the  same 
hath  not  been  duly  in  charge  to  his  Majesty  or 
any  of  his  progenitors,  predecessors  or  ancestors : 
and  said  Defendants,  Martin  Thomas,  Robert  fVil- 
kinson,  and  William  Edwards,  claim  to  be  entitled  to 
said  land  on  which  said  wharf  or  quay,  warehouse, 
VOL.  X.  B  B  and 


364 


CASES  IN  THE  EXCHEQUER, 


1822.       and  other  erections  and  works  have  been  erected 

Attobhey-     ^°^  made  as  aforesaid,  under  and  by  virtue  of 

o«i«iuL     g^jjj^  i^j^g^  granted  by  said  mayor,  aldermen,  and 

^^^    burgesses  of  said  borough  of  Portsmouth  to  said 
Defendant  William  Burridge,  or  otherwise. 

Charges  in  BUI.      That  the  title  of  said  Defendants  to  said  land  is 
not  aided  by  said  act,  and  that  such  piece  of  land 
was  contmually,  until  said  wharf  or  quay,  ware- 
house, and  other  erections  and  works  were  made 
by  said  Defendant,  William  Burridge,  the  elder, 
as  aforesaid,  a  piece  of  land  over  which  the  sea 
flowed  and  reflowed,  and  the  same  yielded  no 
rents,  issues  or  profits ;  but  until  the  said  wharf 
or  quay,  warehouse,  and  the  other  erections  and 
works  were  begun  as  aforesaid,  his  Majesty,  and 
his  royal  progenitors  and  predecessors,  and  all 
his  Majesty's  subjects,  and  others,  had  the  use 
and  enjoyment  thereof  as  part  of  said  harbour  of 
Portsmouth,  and  as  a  parcel  of  land  over  which 
the  sea  flowed  and  reflowed,  in  the  same  manner 
as   his  Majesty  and  his  subjects  had    the  use 
and  enjoyment  of  other  parcels  of  land  between 
high  and  low  water  marks  within  said  harbour 
and  the  other  shores  of  his  Majesty's  kingdom; 
and  said  Defendants,  and  those  under  whom  they 
claim,  did  not  before  said  year  1808  make  any 
erections  or  buildings  upon  said  land,  on  or  in 
which  said  Defendant,  William  Burridge,  the  elder, 
erected  said  wharf  or  quay,  warehouse,  and  other 
erections  and  works,  or  exercise  any  act  of  owner- 
ship in  or  upon  the  same,  or  take  any  rents, 
issues  or  profits,  or  derive  any  benefit  therefrom. 

That 
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That  if  said  wharf  or  quay,  and  other  erections       1822. 

and  works,  had  not  been  entirely  made  and  finished  ^[^^^ 

upwards  of  sixty  years  before  the  filing  of  this  Gmbai 

information,  and  said  Defendants,  or  those  under  BTOan>o« 


Cfauges  hi  Bill. 


whom  they  claim,  had  been  in  quiet  possession 
thereof,  and  in  the  receipt  of  the  rents,  issues  and 
profits  thereof,  for  sixty  years  last  past,  yet  in 
regard  the  same  are  a  common  nuisance,  and  tend 
to  the  injury  and  destruction  of  said  harbour,  such 
act  of  parliament  as  aforesaid  cannot  and  does 
not  extend  to  protect  the  same  from  being  abated 
and  removed,  and  the  same,  therefore,  ought  to 
be  abated  and  removed ;  but  to  this  said  Defend*- 
ants  object,  and  they  persist  in  continuing  said 
nuisance;  and  said  Defendants,  Robert  Williams, 
William  Moffatt,  William  Hugh  Burgess,  and 
Thomas  Lane,  the  younger,  Daniel  Henry  Rucker, 
John  Anthony  Rucker,  and  Henry  John  Rucker, 
claim  some  interest  in  said  wharf  or  quay,  ware- 
house, and  other  erections  and  works,  but  what 
such  interest  is,  and  how  they  make  out  the  same, 
they  refuse  to  discover. 

The  answer  of  the  Defendant,  William  Burridge,  Suutanceof 

1  .  .   inswer  of  da- 

rn substance  stated  and  set  out  the  grantmg  part  fendantw.Bar- 

of  a  charter  of  13  Charles  I.  to  the  corporation  of 

the  borough  of  Portsmouth, {a)  of  groundings  and 

anchorages  for  vessels  in  the  haven  of  the  borough 

to  lade  and  be  unladen  upon  the  banks  and  wharfs 

of  the  borough,  and  a  grant  of  the  borough,  (with 

a  confirmation  of  former  grants,)  and  all  the  mes- 

(a)  See  the  grant  in  Appendix. 

B  B  2  suages 
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1822.       suages,  lands  and  tenements,  (&c.)  before  granted 

ArroKiiKY-    *^  ^^^  corporation,  under  which  the  Defendant 
General     g^j  yp  ^  jjj|^  '^^  ^^^  Corporation  to  all  the  waste 

fnd"o^.  ^^^^s  within  the  town  and  borough,  and  all  the 
Substance  of  l^tnds  between  high  and  low  water  marks  on  such 
fenTJ^tw^Bur-  P^'**^  ^^  ^^®  bcach  and  shores  of  the  haven  or 
rid««-  harbour  within  the  town  and  borough;  and  he 

claimed  a  right  under  a  lease,  dated  1  Jiine^  1801, 
from  the  corporation  to  hira,  of  the  place  in  which 
the  wharf,  &c.  had  been  made,  by  the  descriptioa 
of  a  piece  or  parcel  of  mud  land,  or  beach  land, 
lying  on  the  west  side  of  the  Camber, {a)  (&c.)  to 
erect  and  continue  a  stage,  (&c.) 

The  answer  alleged,  that  in  1802,  the  Defend- 
ant became  the  yearly  tenant  of  the  corporation 
of  another  piece  of  beach  or  mud  land,  surround- 
ing the  before- mentioned  parcel,  occupied  and 
used  by  him  as  a  timber  pound,  admitting  the  build- 
ings charged  in  the  bill  to  have  been  erected 
thereon  by  him  there,  and  that  the  tide  had  pre- 
viously flowed  and  reflowed  over  the  same  ground, 
but  denied  that  any  vessel  drawing  more  than 
six  feet  water  could  have  passed  over  the  ground 
there. 

The  answer  denied  that  the  wharf  or  stage  and 
timber  pound  were  prejudicial  to  the  harbour 
generally  and  particularly. 

The  several  answers  of  the  other  Defendants 

(a)  See  the  plan. 

presented 
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presented  the  same  case  and  ground  of  defence 
in  substance  and  effect. 

The  cause  came  on  to  be  heard  before  the  Lord 
Chief  Baron  (Richards)  upon  several  different 
occasions  and  on  the  various  hearings^  which 
occupied  from  time  to  time  many  days. 

Jervis  and  Wyatt  (Counsel  to  the  Admiralty) 
appeared  on  the  part  of  the  Crown  in  support  of 
the  bill :  and, 

Gaselee^  Selwytiy  Pepys,  and  Carter,  on  behalf  of 
the  Defendants. 
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1822. 

Attoriiet- 

Genesal 

o. 

Bu  BRIDGE 

and  othtts. 


The  points  made  in  support  of  the  Bill  were, 
1st,  that  the  Crown  had  no  right  to  grant  the  land, 
nor  for  the  purpose  of  the  objects  of  the  grant; 
2dly,  that  the  land  had  not  been  granted ; — that  ^Be 
parties  Defendant  had  no  right  so  to  use  it  as  they 
had  done;— and  lastly,  that  it  was  a  nuisance  and 
destructive  of  the  harbour  of  Portsmouth,  to  have 
erected  the  works  and  made  the  inclosures,  which 
it  was  the  object  of  the  suit  to  abate  and  remove. 

On  the  part  of  the  Defendants  it  was  con- 
tended, that  they  had  the  right  of  possession  to 
the  soil,  as  claimed  by  the  answer;  and  that  the 
erections  complained  of  were  a  lawful  enjoyment 
of  the  property  acquired  by  the  letters-patent  of 
the  Crown ;  and  were  not  in  any  respect  a  public 
nuisance  or  detrimental  to  the  harbour  of  Ports- 
mouth; — that  they  had  not  caused  any  impedi- 
ment 
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Attobitbt- 
Gkmbral 

burbioob 
and  others* 
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ment»  obstruction  orhiaderance,  to  the  passage  asd 
repassage  of  such  boats  and  other  vessels  as  afore- 
said have  passed  there  at  any  time  before,  and 
that  they  did  not  check  the  flowing  and  reflowing 
of  the  tide. 


A  very  voluminous  body  of  evidence  was  col- 
lected and  reduced  to  depositions  on  both  sides. 

Very  much  discussion  took  place  on  the  ques- 
tion of  fact,  v^hether  the  land  betv^een  the  bigk 
and  low  water  marks,  in  that  part  of  the  Camber, 
within  wiiich  the  erectioi^s  and  inclosures  were 
made,  was  within  the  grant  by  the  Crown  of  the 
town  and  borough  of  Portsmouth  to  the  corpora- 
tion, or  not ;  but  the  principal  poiats  were  the 
right  of  the  Defendants  under  a  grant,  which  it 
was  attempted  to  impeach  on  the  ground  of  ille- 
gality, and  the  question  of  the  fact  of  nuisance^  and 
of  the  jurisdiction  of  the  Court  to  inquire  of  and 
decree  respecting  it,  under  these  proceedings  by 
information  and  answer,  (a) 

RiCHARPs,  Lord  Chief  Baron,  now  delivered 
judgment. 


The  object  of  this  information  was  to  remove 
buildings  and  erections  (&c.  stating  the  prayer  of 
the  bill  and  the  alternatives  prayed).  I  am 
enabled  to  premise,  for  there  can  be  no  doubt  of 
it,  that  the  law  with  respect  to  the  general  rights 

(a)  The  argument  on  those     in  tlie  subsequent  case  of  Par' 
point!  will  be  found  fully  stated     ntfter  v.  Sir  V,  GiObs, 

of 


EASTER  T£RM^  3  GEO.  IV. 


369 


of  the  Crown  are  clear,  and  that  is  admitted  on 
all  sides.  It  is  a  doctrine  of  ancient  establish- 
ment, that  the  shore  between  the  high  and  low 
water  marks  belongs  primA  facie  to  the  King ;  and 
it  is  clear  that  the  lands  in  question  are  between 
the  ordinary  high  and  low  water  marks,  and  conse- 
quently primd  fack  belong  to  the  King ;  but  it  ia 
equally  clear  that  the  King  may  grant  his  private 
right  therein  to  subjects.  It  is  upon  such  a  grant 
that  the  Defendants  in  this  suit  mainly  rely;  and 
such  a  title  it  is  clearly  incumbent  on  them  to 
prove  against  the  King. 


Attoenxy- 
Gknbaai. 

bur'bidos 
andoUieiB. 


The  subject  may  acquire  a  right  of  property  in 
these  mud  lands  by  grant,  charter,  or  prescription. 
The  first  question  is,  whether  the  Defendant 
has,  in  this  case,  established  his  title  by  either  of 
those  means  of  acquiring  the  right  of  possession, 
and  shewn  that  the  right  has  been  taken  out  of 
the  King  and  transferred  to  him.  It  is  incumbent 
on  the  Defendants  to  prove  that  case.  Now  I 
have  bestowed  as  much  pains  as  I  could  in  con- 
sidering the  evidence  and  availing  myself  of  the 
advantage  of  the  very  able  addresses,  replete  with 
argument  and  learning  on  both  sides,  but  I  have 
not  been  able  by  all  the  diligence  of  which  I  am 
master  to  satisfy  my  conscience  on  the  case  as  to 
the  equity  between  the  right  of  the  Crown  and 
the  claim  of  the  Defendant. 


1 
There  has  been  a  great  deal  of  evidence  laid 

before  me  by  the  parties  on  both  sides,  and  I  have 

given  it  an  equal  attention  on  either  side. 

Thfe 
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The  Defendant  having  the  onus  of  proof  on 
him,  his  evidence  consists  of  acts  of  ownership 
inconsistent  with  the  right  of  possession  being  in 
the  Crown;  but  he  must  go  much  further  and  shew 
that  the  right  is  in  him.  Without  discussing 
that  point  so  in  dispute  between  the  Grown  and 
the  Defendant,  which  I  carefully  abstain  from 
doing,  I  have  come  to  the  conclusion  that  I  must 
have  further  assistance,  in  order  to  enable  me  to 
determine  the  right,  and  therefore  I  am  of  opinion 
that  an  issue  must  be  directed  for  the  purpose  of 
having  the  claim  of  title  set  up  by  the  Defendants 
thoroughly  investigated. 


There  is  no  dispute  on  the  part  of  the  Defend- 
ants on  the  present  occasion,  as  to  the  jurisdiction 
of  this  Court  to  entertain  and  decide  the  matter 
in  dispute  with  respect  to  that  part  of  the  case ; 
the  learning  of  their  counsel  has  precluded  that 
difficulty  here  which  seems  to  have  been  imposed 
upon  the  Court  in  other  cases  of  this  nature. 

If  therefore  the  Crown  think  fit  to  proceed  to 
a  Decree,  there  must  be  an  issue  directed  to  try 
the  question  of  right. 

If  the  verdict  on  that  issue  should  be  in  favor 
of  the  Crown,  it  will  not  be  necessary  to  proceed 
further  with  the  suit. 


The  Defendants  in  this  case  do  not  claim  a 
franchise  in  the  port  by  this  defence,  but  simply 
a  right  of  possession  and  enjoyment  of  the  land 

in 
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in  question  by  virtue  of  a  grant;  and  if  the  Crown 
has  the  right  to  possession  of  the  soil,  the  Crown 
may  do  with  its  own  property  what  it  thinks  fit,  as 
any  private  person  may,  and  may  grant  to  a  subject. 

If  the  verdict  should  be  against  the  Crown,  and 
the  Defendants  should  be  right  on  that  point,  then 
the  other  very  important  question  will  arise — the 
question  of  nuisance. 

The  Crown  has  no  doubt  a  right  to  abate  a 
nuisance  notwithstanding  it  be  on  the  lands  of  a 
subject.  That  necessarily  gives  rise  to  another 
question  in  this  case. 

On  that  point  an  objection  is  made  by  the 
Defendant's  counsel  to  the  jurisdiction  of  the 
Court,  and  it  is  contended  that  if  the  Defendants 
have  the  right  to  the  land,  this  Court  cannot, 
on  this  proceeding,  interfere  to  abate  the  nui- 
sance by  its  decree. 

I  have  however  no  doubt  that  this  Court  has 
jurisdiction  in  this  case.  This  Court  and  the  Court 
of  Chancery  have  each  of  them  frequently  inter- 
fered in  such  cases  in  the  way  now  prayed  by 
this  bill,  by  administering  the  law  in  the  way  of 
injunction  against  the  parties,  restraining  them 
from  building,  and  ordering  them  to  abate  and 
remove  what  they  have  already  erected.  And  if 
so,  and  if  the  Crown  should  take  an  issue  and  the 
cause  comes  back,  and  should  eventually  proceed 
to  termination,  this  Court  may,  as  in  the  ordinary 

proceeding 
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proceeding  by  injunction^  make  an  ultimate 
decree  according  to  the  exigency  of  the  case.  A 
great  many  instances  are  to  be  found  of  issues  in 
such  casea  having  been  directed  by  the  Courts  of 
equity,  which  could  not  have  been  ordered  unless 
the  Court  had  the  power  to  act  upon  the  verdict 
by  carrying  the  proceeding  further,  because  the 
Court  has  ultimately  to  decide  upon  the  whole 
case  and  to  determine  what  should  be  done  by 
pronouncing  a  final  decree. 


As  to  the  question  of  nuisance, 

■ 

It  is  quite  clear  the  people  have  a  public  in- 
terest in  all  ports.  This  is  laid  down  in  a  work 
you  all  have  at  your  fingers'  ends.  Lord  Half's 
Treatise  De  Portibus  Maris,  part  2,  ch.  7,  con- 
cerning the  jus  publicum  of  ports  and  harbours. 

He  says,  that  when  a  port  is  settled  by  such 
means  (that  is  by  licence  or  charter  of  the  King, 
or  that  which  presumes  and  supplies  it,  viz. 
custom  ^nd  prescription,)  though  the  soil  and 
franchise  or  dominions  thereof  primd  facie  be  in 
the  King,  or  by  derivation  from  him  in  a  subject; 
^et  that  jus  privatum  is  clothed  and  superin-' 
duced  with  a  jus  publicum,  wherein  both  natives 
and  foreigners  in  peace  with  thia  kingdom  are 
interested  by  reason  of  common  commerce,  trade, 
and  intercourse. 


So  that  if  the  land  in  question  be  the  property 
of  the  corporation,  yet  if  the  erections  complained 

of 
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cif  be  in  &ct  a  nuisance  it  must  be  abated,  and 
this  Court  is  bound  to  do  so  by  its  decree,  if  what 
the  Defendants  have  erected  shall  have  been 
found  to  be  a  nuisance  by  the  verdict  of  a  jury. 

Another  proposition  of  Lord  Hak  is,  that  per- 
sons having  acquired  the  jus  privatum  of  the 
Crown  by  grant  must  not  so  use  their  right  as  to 
occasion  a  common  nuisance,  and  if  these  De- 
fendants should  have  created  a  nuisance  by  these 
erecticms  in  the  Cawber  to  the  harbour,  it  must  be 
abated  notwithstanding  they  should  be  entitled 
to  the  soil  and  to  the  erections  otherwise  properly 
built  upon  it.  Upon  the  whole  I  am  clearly  of 
opinion  that  the  present  suit  raises  as  proper  a 
case  iot  consideration  of  a  Jury  as  ever  came 
before  a  Court. 

Lord  Hak^  after  having  defined  some  of  the 
many  nuisances  that  may  happen  in  ports,  says(£i), 
''  I  proceed  now  to  set  down  the  means  whereby 
they  may  be  prevented,  or  remedied^  a^ppointed, 
or  allowed  by  law.  And  these  provisions  are  of 
two  kinds:  L  By  the  common  law.  \\.  By  par- 
ticuiliajr  acts  of  parliament. 

''I.  As  to  the  provisions  by  the  common  law^ 
we  ave  to  observe  that  as  the  common  law  hatb 
intrusted  the  king  with  the  patvouage  and  piHj)(eci- 
tion  of  the  juva  piiUica,  as  highways^  public  fivers,, 
parts  of  the  sea,  aiad  tke  Uke,  so  the  care  ef  pire- 

(a)  De  Portibus  Maris,  p.  2,  ch.  7,  p.  87. — (Hargrave's  MS. 
Tracts.) 

venting 
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venting  and  reforming  of  public  nuisances  therein 
is  left  to  him^  and  bis  courts  of  justice;  the  prose- 
cutions for  them  are  in  his  name  and  the  fines  for 
the  defects  or  annoyances  in  them  are  part  of  bis 


revenue. 


>» 


This  is  in  ray  opinion  a  very  proper  proceed- 
ing for  the  purpose  and  object  of  the  suit,  and 
there  are  precedents  for  it  without  number. 

It  is  clear  that  the  question  whether  a  port  is 
straitened  by  building  too  far  into  the  water  is 
questiofacti  and  not  questio  juris,  and  it  is  therefore 
proper  that  it  should  be  determined  by  a  Jury. 

It  has  been  for  that  reason  in  the  argument  of  this 
case  contended,  that  in  every  such  case  the  Court  is 
not  competent  to  decide,  but  that  it  must  be  referred 
to  the  determination  of  a  Jury  in  every  instance. 

I  am  not  however  upon  this  occasion  prepared 
to  determine  that  general  proposition  of  law,  that 
in  every  case  there  must  be  an  issue  directed  to 
try  the  fact  where  the  question  is  nuisance  or  no 
nuisance ;  for  if  a  Court  see  no  reasonable  doubt, 
its  duty  is  to  determine  the  matter  at  once,  be- 
cause it  is  its  duty  to  avoid  putting  parties  to 
unnecessary  expence ;  and  there  is  danger  in 
directing  a  trial  where  it  is  not  necessary  and 
can  be  of  no  use,  and  where  no  further  justice 
can  be  obtained  by  it,  or  where  justice  can  be 
done  without.  I  throw  this  out  as  a  general  ap- 
plication of  an  opinion  I  have  long  entertained  on 

this 
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this  subject  of  directing  issues,  and  for  the  pur- 
pose of  declaring  my  sentiments  on  that  impor- 
tant point. 

Where,  however,  the  Court  can  not  determine 
without  such  assistance,  an  issue  may  be  properly 
directed  to  assist,  not  to  controul,  the  determi- 
nation of  the  Court.  In  such  cases  a  jury  is 
always  a  necessary  medium  for  dispelling  doubt 
or  diflSculty,  where  the  Court  is  satisfied  with 
their  conduct  under  the  circumstances;  and  in 
such  cases  the  personal  convenience  and  accom- 
modation to  the  judge  of  sending  a  matter  to  a 
jury  are  incalculable,  and  this  is  the  true  ground 
and  the  reasonable  foundation  of  the  practice  of 
directing  issues  out  of  Courts  of  equity. 

I  have  taken  the  utmost  pains  in  the  investiga- 
tion of  the  evidence  to  justify  the  order  I  am  about 
to  make,  and  I  have  been  anxious  to  decide  it  if 
I  could  without  further  inquiry. 

There  is  a  great  body  of  evidence  put  in  on  the 
part  of  the  Crown  to  show  that  these  erections 
are  a  nuisance.  There  is  also  very  much  evi- 
dence on  the  other  side,  much  of  which  does  not 
militate  with  that  offered  by  the  Crown,  but  there 
is  also  very  much  which  does,  the  object  of  which 
is  to  prove  that  the  erections  are  not  detrimental 
to  the  harbour. 
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examination  of  witnesses  is  not  so  substantially 
an  efficient  cross-examination,  as  to  produce  in 
a  case  of  this  sort  the  necessary  conviction  in 
the  breast  of  a  judge.  It  is  known  by  the  cross- 
examiner  what  the  witness  has  stated  on  his 
examination  in  chief,  because  his  answers  are 
never  disclosed  till  after  publication.  Nothing 
can  be  known  from  the  evidence  furnished  on 
paper  to  affect  the  character  of  the  testimony,  or 
to  enable  the  Court  to  estimate  the  value  of  the 
different  witnesses,  for  no  comparison  can  be 
instituted  between  such  men  as  Rennie  and  Wal- 
ker or  one  pilot  and  another. 


For  these  reasons  I  think  there  should  be  a 
further  investigation. 

Under  these  circumstances,  if  the  Grown  thinks 
right,  I  shall  direct  an  issue  on  the  first  point, 
the  question  of  property;  and  if  that  be  esta- 
blished on  the  part  of  the  Defendants  by  a  verdict 
against  the  Crown,  there  must  be  another  issue 
to  try  the  question  of  nuisance. 

I  purposely  avoid  saying  more  at  present,  as  I 
am  yet  ultimately  to  decide  between  the  parties 
when  the  issues  shall  have  been  tried ;  I  therefore 
direct  the  issues  without  giving  any  intimation  of 
my  opinion,  which  for  the  present  may  for  very 
obvious  reasons  be  much  better  spared. 


The  just  weight  of  the  evidence  cannot  other- 
wise be  fully  appreciated  than  by  the  coarse  of 
issues.  The 
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The  form  of  the  issues  must  be  matter  of 
future  consideration^  and  may  be  settled  out  of 
Court. 

To  keep  the  two  questions  distinct,  there  must 
be  two  distinct  records. 
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After  the  judgment  had  been  delivered  it  was 
suggested  on  the  part  of  the  Crown  by  the  coun- 
sel for  the  Admiralty,  that  there  should  be  a  trial 
of  the  issues  at  Bar;  but 

The  Lord  Chief  Baron  directed  that  an  ap- 
plication for  that  purpose  should  be  made  to  the 
Court. 

His  Lordship  said  that  he  remembered  Lord 
Thurlow  requiring  that  such  an  application  should 
be  made  to  the  Court  of  Exchequer  for  trial  of  an 
issue  at  bar :  and  he  (the  Chief  Baron)  observed, 
that  if  it  had  been  consistent  with  the  course  in 
practice,  he  should  have  inserted  in  the  order  that 
the  issue  should  be  tried  at  bar. 


%*  This  case  was  never  further  proceeded  in. 

For  the  argument  and  determination  of  the 
principal  points  made,  see  the  two  following  cases 
of  The  Attorney-General  v.  Parmeter  and  Par- 
meter  v.  Sir  V.  Gibbs. 


The 
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1311.  The  ArroRNEY-GENEUAL  V.  Parmeter  and 

'^^^^^^'  others. 

23  December, 
V— ^.-^  IN  RE    PORTSMOUTH  HARBOUR^ 

CoMtroction  of  ThIS  wrs  rd  information  by  English  bill  filed 

royal  charter,  •^  ^ 

and  validity  of  ^y  the  Attorney- General  against  the  Defendants, 
Crown  by  let-    pravinfif,  "  that  the  Defendants  and  their  agents, 

ters-patent.  r      J      0»  ^  •       j  * 

Where  a  part  scrvants,  and  workmen  might  be  restrained  by  the 

of  the  sea  coast  i     .     .  .  r     t  -     r>\  r  j 

or  shore,  being  order  and  injunction  of  this  Court  from  proceed- 
the  Crown,  and  ing  further  in  the  said  several  erections,  buildings, 
privatum  to  the  and  works  thereinbefore  mentioned. 

ung,  is  granted 
to  a  subject  for 

^(J^edMM  to  '*  And  that  the  wharf,  quay  or  stage,  dock, 
toAe^^^^b-  bridge,  storehouse  and  timber  pound,  and  the 
w^rglanr^'  <^ther  buildings,  erections,  and  works  erected  and 
partswSeT^  ^^^^^  ^^  crccting  and  making  there,  might  be 
to  such  objec-    abated  and  removed ;  and  that  the  said  harbour 

tion,  if  acted  ' 

upon  so  as  to     ini&:ht  be  restored  to  its  ancient  condition,  so  that 

effect  nuisance  ^ 

by  working  in-  the  sca  might  again  flow  and  reflow,  &c.  as  be- 
public  right:—  fore,  &c.  and  that  the  same  might  be  again  open, 

or  It  IS  a  grant 

which  does  not     &C."  The 

divest  the 

Crown  or  invest 

the  grantee. 

SembU,  that  grants  of  the  Crown  for  the  benefit  of  the  King,  by  augmenting  the  revenue, 
founded  on  inquisition  ad  quod  bonum,  must  be  conformable  with  the  finding — must  be  for  the 
advantage  of  the  Crown — must  be  acted  upon  promptly — ^must  be  upheld  by  poeseasion  and 
enjoyment — and  the  grantees  must  fulfil  all  continuing  consideraripns,  or  the  right  of  possesskm 
will  not  pass  thereby  from  the  Crown. 

Nuisance. 

Buildings,  erections,  and  inclosures  between  the  high  and  low  water  marks  in  the  haibour  of 
Portsmouth,  interrupting  the  flux  and  reflux  of  the  tide,  abated  by  decree  of  the  Court  of  Escbe- 
quer  as  a  nuisance,  where  made  under  the  sanction  and  authority  of  the  Corporation  having  a 
grant  from  the  Crown  by  charter. 

Juritdiction, 

The  Court  of  Exchequer  may  decree  such  an  abatement 

Mode  of  Proceeding, 

■      -  ...  ^^^ 

com 


subject  from  nuisance,  by  information  on  the  King's  Kemembrancer's  side  of  the  Exchequer 
by  Englidi  bill,  praying  a  personal  decree  against  the  Defendants  in  the  suit. 
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The  Information  in  this  case  having  stated,  as 
in  the  preceding  case,  the  preliminary  matter  con- 
tained in  the  three  first  paragraphs  of  the  stating 
part  of  that  bill  alleged.  That  the  then  Defendants, 
some  time  in  the  year  1784,  began  to  erect  and 
make,  and  did  erect  and  make  on  the  Gosport 
side  of  the  said  harbour,  and  within  the  high  and 
low  water  marks  there,  and  near  to  a  place  which 
hath  been  commonly  used  for  the  mooring  his 
Majesty's  ships,  and  called  the  King's  Moorings, 
a  certain  wharf,  quay  or  stage,  67  feet  and  eight 
inches,  or  thereabouts,  in  breadth  at  the  west 
end,  and  at  the  east  80  feet  or  thereabouts,  and 
in  length  226  feet  or  thereabouts,  and  extending 
from  the  shore  or  high  water-mark,  towards  the 
low  water-mark,  336  feet  or  thereabouts;  and  in 
which  said  wharf,  quay  or  stage,  the  said  then 
Defendants  had  placed  and  set  a  large  ship  for 
the  purpose  of  a  dry  dock,  with  gates  there,  to 
prevent  the  entrance  of  the  water  into  the  same, 
and  that  the  said  then  Defendants  also  at  the 
west  end  of  the  said  wharf,  quay  or  stage,  had 
erected  and  made  a  wooden  bridge,  supported 
by  piles  of  wood,  driven  into  the  mud  land  of  the 
said  harbour,  to  communicate  from  the  shore  on 
the  Gosport  side  of  the  said  harbour  with  the  said 
wharf,  quay  or  stage;  and  that  the  said  then 
Defendants  also  on  the  south  side  of  the  west 
end  of  the  said  wharf,  quay  or  stage,  had  erected 
a  storehouse,  of  tho  length  of  70  feet  or  there* 
abouts,  and  of  the  breadth  of  19  feet  or  there- 
abouts; and  also  on  the  north  side  thereof  two 
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other  small  erections  for  an  office  or  counting- 
house^  and  a  pitch-house;  and  that  on  the  north 
side  of  the  said  wharf,  quay  or  stage,  they  had 
placed  and  set  on  the  mud  land  of  the  said  har- 
bour another  large  ship,  also  intended  for  a  dock, 
and  had  placed  and  deposited  soil,  stones  atid 
rubbish,  between  the  said  last  mentioned  ship 
and  the  said  wharf,  quay  or  stage,  up  to  the  side 
of  the  said  last  mentioned  ship,  for  the  purpose 
of  embanking  the  mud  land  lying  between  the 
said  last  mentioned  ship  and  the  said  wharf^  quay 
or  stage. 

That  the  ground  upon  which  the  said  wharf, 
quay  or  stage,  dock,  bridge,  storehouse,  and  other 
buildings,  erections  and  works  were  made.  Was  a 
piece  of  mud  land,  bounded  by  other  mud  land 
on  the  north,  east,  and  south,  and  particularly  by 
a  blacksmith's  shop  or  building  of  the  said  Ap- 
pellant Richard  White,  in  the  occupation  of  John 
Adams,  and  partly  by  the  passage  or  way  leading 
from  the  Gosport  shore  to  the  before  mentioned 
bridge  and  wharf,  quay  or  istage,  on  the  west  part 
thereof. 


That  the  then  Defendants  had  lately  inclosed 
with  wooden  piles,  driven  into  th&  mud,  and 
secured  by  planks  or  pales,  a  parcel  of  mud  land 
to  the  south-west  of  the  town  of  Gosport,  between 
high  and  low  water  marks,  which  said  mud  land 
so  inclosed  was  used  as  and  for  a  timber  pound, 
and  contained  in  length,  from  north  to  south,  200 

feet 
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feet,  or  thereabouts,  and  in  breadth  at  the  north 
end  thereof  63  feet  9  inches,  or  thereabouts,  at 
the  south  end  thereof  88  feet,  or  thereabouts;  and 
that  the  said  piece  of  mud  land,  so  inclosed  as 
aforesaid  for  a  timber  pound,  was  bounded  by  the 
dhore  at  Gosport  on  the  east,  by  a  timber  yard  or 
pound,  and  store-house,  in  the  occupation  of  one 
John  Whitcomb,  on  the  north,  and  by  other  mud 
land  on  the  west  and  south. 


1822. 


Attornby- 
General 

V. 
pARMETEib 

and  others* 


That  before  ahd  in  the  year  1784,  and  at  all  times 
previous  to  the  erecting,  making,  and  placing  df 
such  wharf,  quay  or  stage,  dock,  bridge,  store- 
house, timber  pound,  and  other  buildings,  erec- 
tions and  works,  the  sea,  at  spring  tides,  flowed 
tod  reflowed  over  the  several  pieces  of  soil  or 
mud  land  between  high  and  low  water  marks  on 
or  in  which  such  wharf,  quay,  dock,  bridge, 
storehouse,  and  timber  pound,  and  other  erections 
and  works  were  erected  and  made  up  to  the  shore 
or  high  water  mark  at  Gosport  aforesaid ;  and  that 
at  neap  tides  the  sea  also  flowed  over  the  same, 
or  the  greatest  part  thereof;  and  that  his  Majesty's 
ships  of  war,  and  other  ships,  vessels,  and  boats, 
^nd  all  other  ships,  vessels  and  boats  of  his  Majes- 
ty's subjects,  and  others,  had  free  passage  over  such 
soil  when  covered  with  water,  and  did  or  might 
cast  anchor  and  lie  there,  or  otherwise  use  and 
enjoy  the  same,  in  such  manner  as  any  other 
parts  of  the  arm  of  the  sea  aforesaid,  between 
high  and  low  water  marks,  have  been  used  or 
enjoyed,  or  have  been  free  and  open  for  the  passage 

c  c  2  and 


38S^ 


CASES  IN  TH]3  EXCHEQUER, 


Attornbt* 
Genera  I, 

V. 
PARSfETKlt 

•nd  otheii. 


and  re-passage,  anchorage,  and  lying  of  ships  or 
yessels,  and  boats;  and  that  before  and  in  the 
said  year  1784,  or  at  any  time  before  the  said 
wharf,  quay  or  stage,  dock,  bridge,  storehouse 
and  timber  pound,  and  other  buildings,  erections, 
and  works  were  begun  to  be  erected  and  made 
as  aforesaid,  there  was  not  any  erection  or  builds 
ing,  or  other  thing  whatsoever,  which  could  pre- 
vent the  flowing  or  reflowing  of  the  sea  in  or 
over  the  said  several  pieces  of  soil  or  mud  land 
between  the  high  and  low  water  marks,  on  or 
in  which  the  said  wharf,  quay  or  stage,  dock, 
bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections  and  works,  had  been  erected 
and  made  as  aforesaid,  and  which  could  prevent 
the  passage  and  re-passage,  anchorage  and  lying 
of  ships  and  vessels  on  or  over  such  several 
pieces  of  soil  or  mud  land,  or  the  free  usq  and 
enjoyment  thereof,  when  covered  with  water,  a3 
part  or  parcel  of  the  harbour  or  port  of  Ports- 
mouth aforesaid. 


And  the  Attorney- General,  by  his  information, 
stated.  That  the  said  wharf,  quay  or  stage»  dock, 
bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections  and  works,  which  had  been 
so  erected,  built  and  made  as  aforesaid,  were  a 
BuiidiDgs luied  uuisancc  and  injury,  and  if  continued,  would  be  a 

great  nuisance  and  injury  to  the  said  harbour, 
and  would  prejudice  the  aforesaid  moorings^  and 
would  also  be  an  obstruction  to  a  quantity  of 
water  proportionable  to  their  dimensions  coming 

into 
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into  and  going  out  of  the  said  harbour  on  each 
flux  and  reflux  of  the  tide,  and  thereby  prevent 
a  great  scouring  and  cleansing  of  the  lower  part 
of  the  channel  of  the  said  harbour  of  soilage  there, 
and  greatly  endanger  the  loss  of  the  said  harbour ; 
dnd  that  if  similar  erections,  buildings  and  works, 
should  be  made  in  all  parts  of  the  said  harbour 
between  high  and  low  water  marks,  the  same 
would  entirely  destroy  the  said  harbour,  or  render 
the  said  harbour  useless,  so  that  his  Majesty's 
ships  and  vessels,  and  other  ships  and  vessels  of 
burthen,  would  not  be  able  to  come  into  or  go 
out  of  the  said  harbour  as  they  had  always  been 
used  to  do ;  or  if  such  ships  and  vessels  should  be 
able  to  come  into  or  go  out  of  the  said  harbour, 
the  same  would  not  be  able  to  remain  long  there, 
or  ride  with  any  safety. 


1822. 


Attorney- 
Genebai. 

V. 

p 

*"  ARMETER 

Sod  others. 


That  soon  after  the  then  Defendants  began  to 
make  such  wharf,  quay  or  stage,  dock,  bridge, 
storehouse  and  timber  pound,  and  other  build- 
ings, erections  and  works,  they,  or  some  or  one  of 
them,  had  notice  from  the  Commissioners  of  the  ,,  . 

Notice  to  De- 
Navy,  and  others  by  their  order,  that  such  wharf,  fendant*. 

quay   or  stage,   dock,    bridge,    storehouse  and 

timber  pound,  and  other  buildings,  erections  and 

works,  if  completed,  would  be  injurious  to  the 

said  harbour;  and  that  they  the  then  Defendants, 

or  some  or  one  of  them,  had  been  applied  to,  and 

requested  tc^  desist  from  building  and  making,  and 

to  remove  the  same. 


That 
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Attobnbt* 
Obitxral 

andoUien, 


That  the  then  Defendants,  disregarding  such 
notice  and  applications  as  aforesaid,  continued 
building  and  finishing,  and  finished  the  said  wharf, 
quay  or  stage,  dock,  bridge,  storehouse,  timber 
pound,  and  other  buildings,  erections  and  works, 
and  the  same  so  erected  and  finished  they  upheld, 
maintained,  and  continued,  to  the  great  preju- 
dice and  damage  of  his  Majesty's  navy,  and  to 
the  great  injury  of  the  said  por|;  or  harbour  of 
Portsmouth^  and  to  the  common  nuisance  and 
injury  of  all  his  Majesty's  subjects,  and  of  all 
ships  and  vessels  which  might  have  occasion  to 
pass  and  repass,  and  to  anchor,  moor,  and  lie 
within  the  said  harbour,  and  more  especially  to 
the  mooring  his  Majesty's  ships  at  the  place  called 
the  Kings  Moorings  aforesaid,  and  that  the  then 
Defendants  also  threatened  and  intended  to  erect 
or  make  other  wharfs  and  quays,  erections  and 
buildings,  in  or  near  the  same  place,  which  would 
be  also  nuisances. 


Pretence  loff- 
ited.     ^ 


The  information  then  alleged,  that  the  thea 
Defendants  pretended  that  his  late  Majesty  King 
Chsirles  the  First,  by  certain  letters-patent, 
granted  to  certain  persons  therein  named  and 
(heir  heirs,  all  and  singular  the  lands  and  marshes 
^«bygnu)t  surrounded  and  overflowed,  or  subject  to  the 

overflowing  of  the  sea  in  the  said  county  of 
Southampton,  from  the  county  of  Susscjp,  be- 
ginning at  Emswortht  to  Hurst  Castle,  near  the 
confines  of  the  county  of  Dorset,  contaioing  5432 
acres,  or  thereabouts,  and  that  they  the  said 

Defendants^ 
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Defendants,  or  some  or  one  of  them,  had  pur- 
chased of  some  persons  or  person  claiming  under 
such  letters-patent  a  large  quantity  of  land  within 
the  said  harbour  of  Portsmautb,  and  between  the 
high  and  low  water  marks  aforesaid,  whereon  or 
wherein,  or  on  parts  of  which  they  the  said  then 
Defendants,  or  some  or  one  of  them,  had  erected 
and  made  the  said  wharf,  quay  or  stage,  dock, 
bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections,  and  works  as  aforesaid;  and 
that  they  the  said  then  Defendants  insisted  they 
bad  ^  right  so  to  do  by  virtue  of  the  said  letters- 
patent. 


18fi2. 


Attornev- 
General 

V. 

Parmeter 
and  others. 


But  that  in  and  by  the  said  information  the 
said  Attorney-General  charged  that  such  letters- 
patent  (if  any  such  there  were)  were  void  and  of 
no  force  or  effect  to  pass  the  soil  on  which  the 
said  nuisances  had  been  erected,  nor  any  other  charge  grant 
land  between  the  high  and  low  water  marks  within  ^°'^  ^^*^*^* 
the  said  harbour ;  and  that  the  said  letters-patent 
had  been  abandoned,  and  if  not,  yet  that  such 
parts  of  the  said  harbour  of  Portsmouth,  whereon 
or  wherein  such  wharf,  quay  or  stage,  dock, 
bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections,  and  works  had  been  erected 
and  made  as  aforesaid,  were  not,  nor  could  be 
included  in  such  grant. 


And  the  information  further  charged,  that  no 
land  or  mud  or  oaze  was  granted  by  the  said 
alleged  letters-patent,  which  lay  between  a  creek 


or 
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or  lake  now  called  Forton  or  Weevil  Lake^  and 
formerly  called  Cason  Creeks  and  another  creek 
or  lake  now  called  Blockhouse  Lake,  and  formerly 
called  Stoke  Lake,  except  eight  acres,  or  there* 
abouts,  lying  close  to  the  said  lake  or  creek,  for- 
merly called  Cason  Creek,  on  the  south  side  there- 
of; and  that  the  whole  of  the  mud  land  claimed 
by  the  said  then  Defendants,  or  any  of  them^  on 
which  the  said  wharf,  quay,  or  stage,  dock,  bridge, 
storehouse,  erections  and  works  were  erected,  lay 
between  the  said  lake  or  creek  called  Blockhouse 
Lake,  and  the  lake  or  creek  called  Forton  or 
Weevil  Lake,  and  particularly  the  land  upon  which 
the  aforesaid  wharf,  quay  or  stage,  dock,  bridge, 
storehouse,  erections  and  works  had  been  made, 
is  situate  between  the  said  two  creeks  or  lakes ; 
and  that  the  said  two  creeks  or  lakes  were  at  the 
distance  of  3332  feet,  or  thereabouts,  from  each 
other,  and  the  space  between  them  contained  70 
acres  of  mud  land,  or  thereabouts,  of  which  only 
8  acres  purported  to  be  granted  by  the  said  alleged 
letters-patent,  and  which  said  acres  are  no  part  of 
the  mud  land  of  which  the  said  then  Defendants, 
or  any  of  them,  had  possessed  themselves;  and 
that  the  said  wharf,  quay  or  stage,  dock,  bridge, 
storehouse,  and  other  erections  and  works,  were 
erected  2,600  feet,  or  thereabouts,  south  from  the 
said  lake  called  Forton  Lake,  and  650  feet,  or 
thereabouts,  north  from  the  said  lake  called  Stoke 
Lake;  and  the  said  70  acres,  lying  between  the 
said  two  lakes,  are  very  important  and  material 
to  the  well-being  of  the  said  harbour,  and  that  it 

was 
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was  extremely  prejudicial  to  the  said  harbour  to 
erect  any  buildings,  erections,  and  projections, 
on  any  part  of  the  said  70  acres,  and  the  said 
Attorney- General  charged  that  the  other  piece  of 
mud  land  claimed  by  the  said  then  Defendants, 
in  which  the  said  timber  pound  was  erected  and 
made,  lay  to  the  south-west  of  the  town  of  Gos- 
port  aforesaid,  and  was  not  included  in  the  said 
alleged  letters-patent,  and  that  the  said  piece  of 
mud  land,  on  which  the  said  timber  pound  was 
erected,  was  also  extremely  important  and  mate- 
rial to  the  well-being  of  the  said  harbour;  but 
that  the  said  then  Defendants  alleged  and  insisted^ 
that  the  said  several  pieces  of  land  upon  which 
the  said  wharf,  quay  or  stage,  dock,  bridge,  store* 
house  and  timber  pound,  and  other  erections  and 
works  were  erected  and  made,  were  within  the 
said  grant  and  described  therein. 


]822. 


Attobkby- 
Gbnebal 

«• 
Parmstbr 
and  others. 


And  the  Attorney- General  charged  that  no 
person  or  persons  have  or  had  been  in  possession 
of  such  part  of  the  said  harbour  under  colour  or 
pretence  of  the  said  grant,  or  otherwise,  until  the 
said  then  Defendants  began  to  make  such  wharf, 
quay  or  stage,  dock,  bridge,  storehouse  and  tim- 
ber pound,  and  other  buildings,  erections  and 
works;  and  that  at  all  times  before  such  time, 
the  sea  flowed  and  reflowed  on  and  over  such 
parts  of  the  said  harbour;  and  that  his  Majesty's 
ships,  and  all  other  ships,  vessels  and  boats^  had 
free  passage  and  repassage  over  the  same,  and 
used  or  might  have  used  the  same  for  the  anchor*- 

ing 
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Attobney- 
Gbitkbal 

V. 

Pabmbter 
and  others* 


mgt  mooring  and  lying  of  shipsi  vessels  and  boatSi 
without  any  interruption  whatsoever ;  and  that 
his  Majesty  and  his  subjects  were,  in  that  manner, 
in  the  po3session  or  enjoyment  of  the  same. 

And  that  if  such  parts  of  the  said  harbour  as 
aforesaid  bad  been  well  granted  by  the  crown  to 
any  person  or  persons,  under  whom  the  said  then 
Defendants,  or  any  of  them,  claimed,  yet  that 
such  grant  did  not  and  could  not  extend  to  de- 
prive his  Majesty  or  his  subjects  of  the  free  use 
and  enjoyment  of  such  parts  of  the  said  harbour, 
or  the  free  passage,  repassage,  and  anchorage, 
mooring  and  lying  of  all  ships  and  vessels;  and 
could  not  extend  to  authorize  the  erecting,  making 
or  continuing  any  public  nuisance  or  obstruction 
in  the  said  harbour;  but  that  all  such  erections, 
buildings,  and  things  as  were  or  might  be  a  public 
nuisance,  ought  to  be  abated  and  removed,  not- 
withstanding any  such  grant  as  aforesaid^  if  any 
such  there  were,  and  the  same  was  a  valid  and 
subsisting  grant. 

That  the  said  then  Defendants,  or  any  or  either 
of  them,  had  no  right,  under  any  pretence  what- 
ever, to  build  upou  any  part  of  the  said  harbour 
between  high  and  low  water  marks,  and  more 
especially  upon  the  spot  on  which  such  wharf, 
quay  or  stage,  dock,  bridge,  storehouse^  timber 
pound,  and  other  buildings,  erections  and  works 
have  been  made,  or  to  narrow  the  said  harbour  at 
highwater,  or  to  lessen  the  flux  and  reflux  of  the 

tide 
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tide  tbere>  or  to  annoy  the  ships  of  his  Majesty, 
or  any  others  passing  or  repassing,  mooring,  lying 
or  being  in  the  said  harbour;  and  that  if  the  said 
then  Defendants,  or  any  or  either  of  them,  were 
or  was  entitled  to  the  soil  of  the  said  harbour, 
between  high  and  low  water  marks,  where  the 
said  wharf,  quay  or  stage,  dock,  bridge,  store- 
house and  timber  pound,  and  other  buildings, 
erections  and  works  had  been  made,  by  grant  of 
any  of  his  Majesty's  royal  predecessors,  or  other- 
wise; yet  that  they,  or  any  or  either  of  them, 
were  not  thereby  entitled  to  make  and  erect  the 
said  wharf,  quay  or  stage,  dock,  bridge,  store- 
house and  timber  pound,  and  other  buildings, 
erections  and  works,  or  to  make  any  erections  or 
worics  whatever,  which  would  prevent  or  diminish 
the  flowing  or  reflowing  of  the  water,  or  injure  the 
aforesaid  moorings,  or  be  in  any  banner  a  nui- 
sai)oe  or  annoyance  to  the  said  harbour. 


Attobn^y- 

GSNBBAI. 

V. 

FARXnitB 

and  otbezs. 


The  said  information  then  suggested,  that  the 
Defendants  pretended,  (&c.)  the  statute  9  Greo.  IIL 
c.  ;  and  charged,  that  the  title  of  the  Defend- 
ants to  the  said  land  was  not  aided  by  the  said 
act  of  parliament,  and  that  such  pieces  of  land 
were  continually,  until  within  a  few  years  last 
past,  and  particularly  before  and  in  the  year  1 784, 
and  until  such  wharf,  quay  or  stage,  dock,  bridge, 
storehouse  and  timber  pound,  and  other  build- 
ings, erections  and  works,  were  made  by  the  said 
then  Defendants  as  aforesaid,  pieces  of  land,  over 
which  the  sea  flowed  and  reflowed,  and  the  same 
yielded  no  rents,  issues  or  profits,  but  before  and 

in 
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Attobney- 

GlKIRAL 

V. 
PjLRMETIR 

and  othen. 


ill  the  said  year  1784,  and  until  such  wharf,  quay 
or  stage,  dock,  bridge,  storehouse  and  timber 
pound,  and  other  buildings,  erections  and  works, 
were  begun  as  aforesaid,  his  Majesty,  and  his 
royal  progenitors  and  predecessors,  and  all  his 
Majesty's  subjects  and  others  had  the  use  and 
enjoyment  thereof,  as  part  of  the  said  harbour  of 
Portsmouth^  and  as  parcels  of  land  over  which  the 
sea  flowed  and  refiowed,  in  the  same  manner  as 
his  Majesty  and  his  subjects,  and  others,  had  the 
use  and  enjoyment  of  other  parcels  of  land  be- 
tween high  and  low  water  marks  within  the  said 
harbour,  and  the  other  shores  of  his  Majesty's 
kingdom ;  and  that  the  said  then  Defendants,  or 
those  under  whom  they  claimed,  did  not,  before 
the  said  year  1784,  make  any  erections,  buildings 
or  works,  upon  such  pieces  or  parcels  of  land  on 
or  in  which  they  have  made  such  wharf,  quay  or 
stage,  dock,  bridge,  storehouse  and  timber  pound, 
and  other  buildings,  erections  and  works  as  afore- 
said, or  exercise  any  act  of  ownership  in  or  upon 
the  same,  nor  take  any  rent,  issues  or  profits,  or 
derive  any  benefit  therefrom. 


That  if  the  said  wharf,  quay  or  stage,  dock, 
bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections  and  works,  had  been  entirely 
made  upwards  of  60  years  before  the  filing  of  the 
said  information,  and  the  said  then  Defendants, 
or  those  under  whom  they  claimed,  had  been  in 
quiet  possession  thereof,  and  in  receipt  of  the 
rents,  issues  and  profits  thereof,  for  60  years  last 
past;  yet  in  regard  the  same  are  a  common  nui- 
sance, 
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sance,  and  tend  to  the  injury  and  destruction  of 
the  said  harbour,  such  act  of  parliament  as  afore- 
said could  not,  and  did  not  extend  to  protect  the 
same  from  being  abated  and  removed,  and  that 
the  same  ought  to  be  abated  and  removed  accord- 
ingly. 


1822. 


Attobnby* 

GSNZRAL 
V, 

Parmeter 
and  others. 


The  Defendants,  by  their  answer  to  the  infor or- 
ation, after  admitting  the  prerogative  of  the 
crown  respecting  the  coasts  of  this  kingdom,  and 
that  his  Majesty  had  the  right  of  superintendency 
over  the  said  coasts  for  the  purposes  in  the  inform- 
ation mentioned,  and  that  the  harbour  of  Ports^ 
mouth  was  an  arm  of  the  sea,  and  a  public  port 
and  sea-mark,  and  that  there  was  a  dock  near 
the  said  harbour  belonging  to  his  Majesty,  for  the 
purposes  in  the  said  information  mentioned,  and 
that  certain  parts  of  the  said  harbour  were  com- 
monly used  for  the  mooring  his  Majesty's  ships 
and  vessels,  and  were  called  the  King's  Moorings; 
they  stated  that  they  did  not  know  that  the  said 
wharf,  quay  or  stage,  timber  pound,  or  other 
buildings,  erections  and  works,  were  prejudicial 
to  the  said  harbour;  that  they  were  jointly  in  the 
possession  and  occupation  of  a  wharf,  quay  or 
3tage,  and  a  dock,  bridge,  storehouse,  and  a  small 
building  used  as  a  counting-house,  and  another 
small  building  used  as  a  pitch-house,  all  situate 
on  the  Gosport  side  of  the  said  harbour,  and  within 
the  high  and  low  water  marks  of  the  sea  there ; 
and  that  they  were  in  possession  of  the  same  as 
the  absolute  owners  thereof  in  fee  simple,  and 
that  the  said  wharf,  quay  or  stage,  dock,  bridge, 

storehouse. 
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storehouse  atid  other  buildings,  were  made  and 
erected  by  them  the  said  Defendants,  or  at  their 
expense,  in  or  about  the  year  1784;  and  that  they 
had  ever  since  been  in  the  possession  or  enjoy- 
ment thereof,  without  any  interruption  or  dis- 
turbance whatever,  (save  by  the  institution  df  the 
said  suit,)  and  that  the  land  on  which  the  sadd 
wharf,  quay  or  stage,  dock,  bridge,  storeheuse 
and  other  buildings  were  made  and  erected,  and 
the  fee  simple  and  inheritance  thereof  were  pur- 
chased by  them  in  the  said  year  1784,  and  were 
duly  conveyed  to,  or  to  the  use  of  them  and  their 
heirs  accordingly,  in  consideration  of  the  sum  of 
107/,  paid  by  them;  and  they  admitted  the  dimen- 
sions and  situation  of  the  said  wharf,  quay  or 
stage,  dock,  bridge,  storehouse,  and  other  build- 
ings, erections  and  works,  as  stated  in  the  said 
information. 


That  they  were  the  owners  of  a  stranded  ship 
or  vessel  lying  upon  the  mud  land  of  the  said 
harbour,  near  the  north  side  of  the  said  wharf, 
quay  or  stage,  and  that  the  same  had  Iain  there 
about  18  years,  and  was  not  intended  by  them 
for  a  dock  or  for  any  particular  purpose  in  that 
situation;  and  the  said  Defendants  admitted,  that 
the  ground  upon  which  the  said  buildings,  erec- 
tions and  works  had  been  made,  was,  prior  to  the 
making  and  erecting  the  same,  a  piece  of  mud 
land,  and  was  bounded  as  in  the  said  information 
stated;  and  the  said  then  Defendants  admitted, 
that  they  had  in  the  year  1796,  or  thereabouts, 
inclosed  with  wooden  piles  driven  into  the  mud 

or 
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or  gtarel,  and  secured  by  planks  or  pales,  a  parcel 
of  inud  land  to  the  south-west  of  the  town  of 
Gosport,  and  between  the  high  and  low  water 
marks  of  the  sea,  and  which  mud  land  so  inclosed 
was  used  by  them  as  a  timber  pound,  and  con* 
tained  in  length  from  north  to  south  200  feet,  or 
thereabouts,  and   in  breadth  at  the  north  end 
thereof  65  feet  9  inches,  or  thereabouts,  and  at 
the  south  end  thereof  88  feet,  or  thereabouts,  and 
that  the  mud  land  so  inclosed  was  bounded  as  in 
the  said  answer  mentioned;  but  they  stated  that 
the  said  timber  pound  was  not  a  close  pound, 
and  that   the   same  did   not  prevent    the  flux 
knd  reflux  of  the  tide;  and  they  by  their  said 
answer  admitted,  that  previously  to,  and  until  the 
making  the  said  several  buildings,  erections  and 
WorkSi  the  sea  did,  at  spring  tides,  flow  and  re- 
flow  over  the  land  or  ground  on  which  such  erec- 
tions^ buildings  and  works  were  made,  and  up  to 
the  shore  or  high  water  mark  at  Gosport  aforesaid, 
but  that  previously  to  that  time  the  sea  to  their 
knowledge  did  not,  at  neap  tides,  flow  and  reflow 
over  any  part  of  the  land  on  which  any  such  erec* 
tions,  buildings  and  works  were  made,  and  that 
ships  or  vessels,  other  than  boats,  could  not  and 
did  not  float  over  the  same. 


162S. 
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That  the  said  wharf,  quay  or  stage  was  raised, 
made  and  filled  up  with  mud  or  soil  taken  out  of 
the  said  harbour,  and  that  therefore  the  said  har- 
bour is  capable  of  containing  the  same  quantity  of 
water  as  it  was  before  the  making  the  said  wharf, 
quay  or  stage,  and  they  stated  that  they  did  not 

know 
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know  that  his  Majesty  or  the  public  was  or  were 
in  possession  of  any  part  of  the  land  or  soil  on 
wbic^  any  of  the  s'c::d  erections,  buildings  and 
works  were  made,  save  that  previously  to  the 
making  the  same,  such  boats  or  vessels  of  the 
public  *as  did  not  require  a  greater  depth  of  water 
might  have  passed  and  repassed  over  such  land 
or  soil,  or  some  part  thereof;  and  they  admitted, 
that  previously  to  the  filing  the  said  information, 
they  received  notice  from  the  Commissioners  of 
his  Majesty's  Navy,  that  the  said  erections,  build- 
ings and  works,  were  injurious  to  the  said  har* 
bour,  and  that  they  the  said  then  Defendants 
were  required  to  remove  the  same,  and  that  they 
had  not  so  done. 


The  Defendants  by  their  answer  further  stated, 
that  they  believed  and  admitted  that  his  late  Ma- 
jesty King  Charles  I.  by  letters-patent,  as  stated  in 
the  said  information,  granted  to  Dame  Mary  Wan- 
desford,  wife  of  Sir  George  Wandesford,  and  to  the 
said  Sir  George  Wandesford,  their  heirs  and  assigns 
for  ever,  certain  pieces  of  saltmarsh  and  oazy  lands 
and  grounds  in  the  said  letters-patent  mentioned; 
and  they  insisted  that  the  words  of  the  said  letters- 
patent  were  sufficiently  comprehensive  to  include 
the  lands  upon  which  the  said  wharf,  quay  or  stage, 
dock,  bridge,  storehouse,  timber  pound,  and  the 
said  other  buildings,  erections  and  works  had  been 
erected,  and  they  insisted  on  the  full  benefit  of 
the  said  letters«patent ;  and  they  admitted  that 
the  whole  of  the  land  on  which  the  said  wharf, 
quay  or  stage,  and  the  said  dock,  bridge,  store«- 
house,  and  other  buildings,  erections  and  works 

were 
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were  made  and  erected,  lay  between  the  two       I822.. 
lakes  or  creeks  in  the  information  mentioned,  and    Xttobkiy- 
that  the  said  two  lakes  or  creeks  are  at  si^h  dis-     Gbnekal. 
tances  from  each  other  as  in  the  said  information    l^^^ 
stated;  and  also  that  the  space  between  them 
contained  such  quantity  of  land  as  in  the  said 
information  mentioned,  and  that  the  spot  of  ground 
on  which  the  said  last-meiftioned  erections  and 
works  were  made,  was  on  the  south,  at  such  dis- 
tance as  in  the  said  information  mentioned,  from 
the  said  lake  called  Forion  Lake,  and  was  on  the 
north  at  such  distance  as  in  the  said  information 
mentioned,  from  the  said  lake  called  Stoke  Lake. 

And  the  Defendants,  after  admitting  the  act  of  Deduction  of 
parliament  (9  Geo.  3.  c.  16.)  and  referring  thereto,  aots. 
stated,  that  they  purchased  the  land  on  which 
the  said  wharf,  quay  or  stage,  and  the  said  dock, 
bridge,    storehouse    and    other    buildings    were 
erected  and  made  as  aforesaid,  in  the  said  year 

1784,  of  James  Francis  Perkins,  then  of  Winktan, 
in  the  parish  of  Christchurch  Twyneham,  in  the 
county  of  Southampton^  Esquire,  and  John  Compton, 
then  of  Harbridge  in  the  same  county,  Esquire, 
and  that  such  land  was  by  indentures  of  lease  and 
release,  dated  the  28th  and  29th  days  of  September, 

1785,  duly  conveyed  by  them  the  said  James 
Francis  Perkins  and  John  Compton,  to  or  in  trust 
for  the  said  then  Defendants;  and  th^t  in  such 
indenture  of  release  the  said  James  Francis  Perkins 
was  described  as  the  only  brother  and  heir  at  law 
of  Edward  Perkins,  then  late  of  Winktan  aforesaid, 

VOL.  X.  D  D  Esquire, 
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Esquire,  deceased,  who  was  therein  described  as 
the  eldest  son  and  heir  at  law  of  James  Francis 
Perkins,  then  late  of  Winkton  aforesaid.  Esquire, 
deceased;  and  that  in  the  said  indenture  of  re- 
lease the  said  John  Campton  was  described  as  the 
nephew  and  devisee  named  in  the  last  will  and 
testament  of  John  Willis,  then  late  of  Ringwood, 
in  the  county  of  Southampton,  Gentleman,  de- 
ceased, who  was  therein  described  as  the  eldest 
son  and  heir  at  law  and  devisee  in  the  last  will 
and  testament  of  James  Willis,  then  late  of  Ring- 
wood  aforesaid.  Gentleman,  deceased. 


That  from  what  appeared  in  and  from  the  title 
f  deeds  and  writings  relating  to  the  said  lands  so 
purchased  by  and  conveyed  to  them  as  aforesaid, 
they  were  induced  to  believe  and  did  believe  that 
the  said  James  Francis  Perkins  and  John  Compton, 
derived  their  title  to  such  land  from  or  under  the 
said  other  persons  so  named  in  the  said  indenture 
of  release,  some  or  one  of  them;  and  that  those 
persons,  some  or  one  of  them,  derived  their  or  his 
title  thereto  from  or  under  certain  conveyances 
made  by  the  said  Dame  Mary  Wandesford,  and 
certain  mesne  conveyances  and  assurances;  and 
that  she  the  said  Dame  Mary  Wandesford  sur- 
vived the  said  Sir  George  Wandesford,  and  by 
such  survivorship  became  solely  entitled  to  the 
whole  of  the  lands  granted  by  the  said  letters 
patent. 

That  since  the  said  purchase  and  conveyance 

.  so  made  by  and  to  them  as  aforesaid,  they,  or  any 

or 
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or  either  of  tfaem,  had  not  rendered  or  paid,  and 
that  they  did  not  know  or  believe  that  any  or 
either  of  tbe  persons  under  or  through  whom  the 
said  then  Defendantis  claimed,  ever  rendered  or 
paid  to  any  person  whomsoever  any  rent  what- 
soever, for  any  part  of  the  land  on  which  the  said 
wharf,  quay  or  stage,  and  the  said  dock,  bridge, 
storehouse  and  other  buildings,were  erected,  or  for 
any  of  such  erections  and  works;  and  they  stated 
that  they  did  not  believe  that  his  Majesty,  or  any  of 
his  progenitors,  predecessors,  or  ancestors,  or.  any 
person  or  persons,  bodies  politic  or  corporate, 
under  whom  his  Majesty  any  thing  had  or  law- 
fully claimed,  or  should  have  or  lawfully  claim, 
had,  within  the  space  of  60  years  next  preceding 
the  filing  the  said  information  or  institution  of 
this  suit,  been  answered  by  force  or  virtue  of  any 
such  right  to  the  same,  or  otherwise,  any  rents, 
issues  or  profits  whatsoever,  for  or  in  respect  of 
any  part  of  the  said  last  mentioned  land,  or  of  any 
of  the  said  last  mentioned  erections  and  works ; 
and  that  such  land,  or  any  part  thereof,  or  such 
erections  and  works,  or  any  or  either  of  them, 
was  not,  nor  were,  nor  had  been,  at  any  time 
within  the  space  of  60  years,  in  charge  to  his 
Majesty,  or  any  of  his  progenitors,  predecessors, 
or  ancestors,  nor  had  stood,  insuper  of  record,  to 
the  knowledge  and  belief  of  them  the  said  thenDe- 
fendants.  And  that  with  respect  to  the  last-men- 
tioned land,  and  the  said  last  mentioned  erections 
and  works,  they  hoped  they  should  have  the  same 
benefit  of  the  said  act  of  parliament,  and  the 

D  D  2  aforesaid 
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1822.       aforesaid  length  of  possession,  and  of  the  said 
Attobnby-    letters  patent,  and  other  matters,  as  if  they  had 
pleaded  the  same  in  bar  to  the  said  information. 


General 

V. 

Parmetsr 

aad  othen. 


And  with  respect  to  the  said  piece  of  mud  land 
on  which  the  said  timber  pound  had  been  made 
as  aforesaid,  they  submitted  to  the  judgment  of 
the  said  Court,  whether  or  no,  under  the  circum- 
stances of  the  case,  they  ought  to  be  deprived  of 
the  possession  of  such  timber  pound. 

T.  T.  1809,  The  cause  came  on  to  be  heard  in  Trinity  Term 

E.&T.T.1810.  jQQQ^  ^^^  j^  Easter  ^nd  Trinity  Terms  iSlO,  upon 

a  great  mass  of  evidence  furnished  by  the  depo- 
sitions of  the  various  witnesses  on  either  side, 
principally  as  to  the  question  of  nuisance. 

It  was  argued  a  second  time  by  the  Solicitor- 
General  (Sir.  Thomas  Plomer),  Jervii^  and  Wyatt 
for  the  Crown,  in  support  of  the  prayer  of  the 
information,  and  by 

Sir  Arthur  Pigott,  Hart,  and  Johnson,  for  the 
Defendants. 

The  questions  made  on  either  side  were — 

1st.  The  validity  df  the  title  or  grant. 

2d  The  extent  of  it  if  valid,  and  whether  it 
included  the  locus  in  quo  or  groupd  on  which  the 
alleged  obstructions  were  erected. 

3d,  Whether. 
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3d.  Whether  the  grant  had  not  been  aban-       IS22. 

doned,    and  Attorney- 

General 

Lastly,  Whether  the  erections,  &c.  complained     Parmeteii 

•^  ...  ^^^  otheri. 

of  were  or  were  not  a  public  nuisance  injurious 
to  the  harbour. 

The  case  having  been  fully  argued  and  re-argued  December  3, 
on  both  sides  (a),  the  Lord  Chief  Baron  now  de- 
livered the  judgment  of  the  Court  as  follows: — 

Macdonald,  C.  B.—  In  this  cause  the  Judgment    judgment 
of  the  Court  has  stood  over  for  some  time,  and 
that  not  so  much  by  reason  of  any  difficulty  in 
the  case,  as  of  its  extreme  importance. 

It  was.  an  information  filed  by  the  Attorney- 
General,  complaining  of  a  nuisance  in  the  harbour 
oi Portsmouth  in  several  instances.  A  previous  dis- 
cussion referring  to  the  caset)f  the^Worwey-Gewera/  *" 
V.  Richards  (Ji)  has  attracted  the  attention  of  the 
Court  to  the  deed  itself,  by  which  it  is  supposed 
that  the  spot  upon  which-  the  nuisance  Complained 
of  is  erected  was  conveyed.  It  was  argued  at  first 
upon  the  single  ground  of  the  fact  of  nuisance, 
making  the  question  one  of  mere  fact,  whether  the 
erections  were  a  nuisance  or  not.  In  the  case  of 
the  Attorney-General  v.  Richards  the  nuisance  was 
very  manifest,  gind  it  was  abated.  •  In  the  course, . 
however,  of  agitating  the  question  in  the  way  in 
which  it  has  been  now  put,  it  has  become  necessary 
to  examine  the  nature  of  this  instrument  itself  (c), 

(a)  For  the  main  points  of  the  argument  see  the  next  case. 
(6)  2  Anstr.  60S*  (c)  See  Appendix. 

not 
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1822.       not  that  I  myself  entertained  the  least  doubt  as 
Attorney-    to  its  Validity  in  the  case  of  Richards;  though 
General     tj^g^e  was  uo  occasion  at  that  time  to  examine  the 
McTothcrt'!    instrument  itself:   but  it  being  thought  neces- 
sary, in  the  further  agitation  of  this  question,  to 

m5^!c'.b.  ^^^®  '^^  d®^^  examined  and  debated  at  the  bar, 

that  has  been  done,  and  done  with  great  ability. 

The  importance  of  this  question  is  made  mani- 
fest by  the  testimony  of  two,  I  suppose,  of  the 
ablest  men  in  the  world  upon  subjects  of  this  kind, 
namely,  Mr.  Rennie  and  Mr.  Mylne.  Those  gen- 
tlemen are  clearly  of  opinion,  that  although  of  no 
very  great  magnitude  in  the  present  instance,  yet 
as  far  as  it  goes  it  is  a  nuisance,  and  an  obstruc- 
tion in  the  harbour.  There  are  several  witnesses, 
it  is  true,  upon  the  part  of  the  Defendants,  who  go 
.  the  length  of  saying  that  it  is  not  only  no  nuisance, 
but  that  it  is  of  great  service  in  the  harbour. 
However,  these  gentlemen  themselves  surveyed 
the  harbour,  having  been  sent  down  expressly  for 
that  purpose,  and  they  are  of  opinion  that  it  is  a 
nuisance  detrimental  to  the  harbour,  and,  except 

■ 

one  small  spot,  that  it  is  not  within  the  grant 
itself.  But  it  is  either  within  the  grant  or  it  is 
not:  if  it  is  within  the  grant,  I  think  it  may  be 
easily  shown  that  the  grant  is  good  for  nothing. 
It  is  perfectly  clear  that  all  the  soil  under  the  salt 
water  between  high-water  mark  and  low-water 
mark  is  the  property  of  the  Crown.  Such  pro- 
perty has  certainly  been  (as  it  may  bej  commu- 
nicated  in  a  great  many  instances  to  the  subject, 
but  that  is  always  subservient  to  the  public  right 

of 


EASTER  TERM,  3  GEO.  IV.  401 

of  the  King  8  subjects  generally.     It  is  compared  y^^^ 

by  Lord  Hak,  with  his  usual  simplicity,  to  the  Attornby- 

case  of  a  highway.    The  private  right  of  the  Crown  ^r^*" 

may  be  disposed  of,  but  the  public  right  of  the  ancToihe" 
subject  cannot,  even  if  it  be  within  this  grant. 

Judgment. 
Af'2>ona/(i,C.B. 

Upon  the  first  argument  it  was  simply  con- 
tended that  the  erection  was  a  nuisance,  but  upon 
the  second  argument  the  grant  itself  was  im- 
peached. Now  I  take  it  that  nothing  can  be 
clearer  than  that  the  King  can  in  no  degree  affect 
the  public  right  of  the  subject  passing  and  re- 
passing upon  the  salt  water;  he  cannot  affect  that 
by  any  thing  which  can  be  done  by  him.  Lord 
Hale  lays  down  clearly,  that  ports,  creeks,  and 
havens  are  the  subjects  of  the  public  right;  he  de- 
scribes what  those  are — a  port  more  imme- 
diately accommodated  for  protection,  both  natu- 
rally and  artificially — a  haven,  that  which  does 
naturally  protect,  and  where  ships  may  ride  or  lie 
in  safety — and  a  creek,  a  member  of  a  port  where 
there  is  no  customer  or  comptroller,  but  where 
there  are  certain  officers  for  the  purpose  of  col- 
lecting the  King's  revenues  {a).  In  none  of  these 
places,  therefore,  can  the  public  right  be  waived, 
although  there  might  be  a  grant  of  the  soil ;  but 
such  grant  must  be  considered  as  subject  to  that 
public  right,  which  cannot  be  disturbed. 

The  grant  at  present  in  question  is  a  grant  that 
was  made  in  the  year  1628,  and  down  to  the  year 

(«)  De  Portibus  Maris,  part  ii.  ch.  ii.  pp.  46,  47,  48. 

]785 
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1822.  1785  nothing  was  ever  done  upon  it.     The  com- 

Attobhey-  mission  which  issued  in  order  to  hold  the  inqui- 

Geweril  sition  upon  which  the  grant  proceeded,  it  will  be 

Parmetbb  necessary  somewhat  to  examine.     It  will  be  found 

and  others.  •^ 

that  there  is  roore  granted  in  its  terms  considerably 

Judcnnent. 

M'D<maid,c,B.  than  thc  commission  warranted,  for  the  inquisition 

goes  greatly  beyond  it.  The  letters-patent  recite 
the  commission  and  the  inquisition.  They  recite 
that  a  commission  issued  upon  the  13th  of  Febru- 
ary, 1625,  directed  to  the  mayor  of  the  borough 
of  Lymington  and  some  others,  directing  them  by 
jury  to  make  the  following  inquiries.  They  were 
to  survey  and  view,  as  well  by  the  oaths  of  lawful 
men  of  the  county  of  Southampton,  as  by  the  exa- 
mination  and  deposition  of  credible  persons, 
all  and  singular  the  ports,  creeks,  lakes  and  lands 
which  thentofore  were  surrounded  and  overflown 
with  the  sea,  and  which  lie  and  abut  on  or  near 
the  town  of  Emstvorth  and  a  variety  of  other  places, 
and  amongst  the  rest  the  town  of  Lymington  and 
the  port  called  Key-Havm;  and  in  like  manner  to 
enquire  whether  the  aforesaid  lands  and  other 
premises  so  surrounded  and  overflown  with  the 
sea,  could  or  could  not  be  gained  and  secured  from 
the  overflowing  of  the  sea,  and  of  the  number  of 
acres  of  the  same  lands,  and  to  what  castles, 
towns,  or  other  particular  places  they  are  situated 
and  abutted,  and  whether  the  gaining  and  acquir- 
ing of  the  lands  and  other  premises  so  to  be  reco- 
vered from  the  overflowing  of  the  sea,  would  be 
any  damage  or  prejudice  to  any  person  or  persons: 
and  also  whether  the  gaining  and  acquiring  the  said 
lands  and  other  premises  so  overflown  by  the  sea 

would 
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would  be  jTor  the  benefit  and  advantage  of  the       1822. 
several  parts  of  the  county  aforesaid,  and  to  the    attorney- 
increase  of  the  revenue  of  us  and  our  successors :      ^^^^^^^ 
and  they  were  commanded  that  they  should  deliver    f^d  JJ^™ 
the  survey  and  inquisition  as  soon  as  they  could, 
and  at  longest  from  the  day  of  Easter  m  one  m'^iSw,c'.b. 
month  next  following,  to  the  Barons  of  the  E^v- 
chequer.''     So  that  we  see  promptitude  is  one 
object  in  this  proceeding ;  for  it  is  to  be  executed 
in  a  very  little  time,  that  is,  between  the  13th  of 
February  and  the  Easter  following,  about  three 
weeks,  which  will  be  observed  on  by  and  by. 

Then  the  letters-patent  state  an  inquisition  taken 
in  the  county  of  Southampton,  which  is  very  material. 
The  commissioners  say,  **  they  have  considered 
all  the  circumstances  mentioned  in  the  commission 
relating  to  the  premises,  by  the  oaths  of  certain 
persons,  and  that  they  find  the  lands  in  the  com- 
mission aforesaid  mentioned,  extend  themselves 
from  the  town  of  Emstvortk,  in  the  county  afore- 
said, situate  in  the  east  part  of  the  county,  upon 
a  lake  in  the  county  of  Susses,  and  so  extend 
westwardly  to  the  town  of  Langstone,  in  the  county 
of  Southampton,  including  all  creeks,  lakes,  and 
surrounding  grounds  in  and  about  the  isle  of 
Halinge,  in  the  county  of  Southampton,  and  includ- 
ing part  of  the  port  lying  within  the  isle  of  Halinge 
aforesaid  and  the  town  ofEmsworth,  in  the  county 
of  Southampton,  and  from  the  aforesaid  town  of 
Langstone,  and  extending  from  the  said  town  of 
LangstoneixxrXh^r  west,  to  the  marsh  called Dray/ow 
Marsh,  including  all  surrounding  grounds  and 

part 


n 
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'  18213.  part  of  the  port  of  Langstone  aforesaid,  and  ex- 

Attobney-  tending  further  west  from  the  aforesaid  mark  to 

GiN^ERAL  tijg  town  of  Wymaringy  in  the  said  county  of  South- 

^tr*^"*  awjpfow,  including  all  creeks,  lakes,  and  surround- 

.  ed  grounds  in  and  about  the  isle  of  Portsea,  in 

U'D^Tc.B.  '^®  ^^^^  county  of  Southampton,  and  extending 

westward  from  the  town  of  Wymaring  aforesaid  to 
the  town  and  castle  of  Porckester,  including  all 
the  surrounded  grounds  part  of  the  port  of  Ports- 
mouthy  in  the  county  of  Southampton,  the  commis- 
mn  having  expressly  excluded  any  ports  whatever, 
and  having  said  only  *  near  to  or  abutting  on  ports";*' 
therefore  care  was  taken  in  the  commission  at 
least  to  avoid  the  trespassing  on  any  part  of 
the  creek  whatever;  but  the  inquisition  lays  down 
an  immense  quantity  of  land  fronting  almost  the 
whole  of  the  county  of  Southampton,  and  amongst 
the  rest  includes  part  of  several  ports,  and  among 
these  the  port  oi  Portsmouth.     It  says,  "  includ- 
ing the  port  of  Lymington,  the  port  called  Key 
Haven,  a  certain  place  called  Pennington  Bay,'' 
and  so  on.     And  moreover  the  aforesaid  jurors 
say,    ^'  that  all   the  small  ports,    creeks,   lakes, 
and  parts  of  great  ports  above  specified,  described 
in  two  geographical  tables  or  maps  of  survey 
made  by  Edward  Mansel,  Gent.,  and  shown  as 
evidence  to  the  jurors  aforesaid  upon  the  taking  of 
his  inquisition,  amount  in  the  whole  to'3923  acres, 
overflown  and  surrounded  with  the  sea ;  and  that 
the  aforesaid  lands  overflown  and  surrounded' — 
those  are  a  different  thing — "  described  likewise  in 
the  said  two  maps  of  survey,  amount  in  the  whole 
to  1 500  acres,  and  that  the  acquiring  and  obtaining 

of 
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of  the  aforesaid  lands  from  the  overflowing  or  sur-       \S2t.  . 
rounding  of  the  s^a  will  not  be,  as  it  is  reported,    attorket- 
any  prejudice  or  damage  to  any  person  or  persons ;     g*"***"- 
and  that  the  acquiring  or  obtaining  of  the  afore-     ^©ther^ 
said  lands  from  the  overflowing  and  surrounding 
with  the  sea,  as  it  is  said,  are  and  for  the  future  Maw?°c.B. 
will  be  for  the  great  advantage,  benefit  and  profit 
of  the  several  parts  of  the  county  aforesaid  re* 
spectively  adjoining." 

Now  here  there  is  nothing  said  with  respect  to  * 
the  interest  of  the  Crown.  The  commission  di- 
rected that  it  should  be  matter  of  inquiry  how  far 
it  would  be  for  the  advantage  of  the  Grown.  No 
return  is  made  to  that  part  of  the  commission  in 
this  inquisition,  but  it  expressly  transgresses  the 
direction  in  the  commission,  and  lays  the  founda- 
tion of  a  future  grant  of  those  smaller  ports  and 
creeks,  and  part  of  the  port  of  Portsmouth. 

Perhaps  I  might  stop  here  at  once  and  say,  if 
in  point  of  fact  these  ports  and  creeks,  and  part 
of  the  port  of  Portsmouth,  is  comprehended  in  the 
grant,  that  is  by  no  means  what  the  Grown  could 
grant,  so  as  to  afiect  the  jus  publicum,  which  is 
the  right  of  the  subject  universally. 

'  It  goes  on  and  says,  that  these  surveys  were 
remitted  to  the  Exchequer.  They  are  not,  how- 
ever, to  be  found;  and  it  is  very  much  to  be  la- 
mented that  they  are  not.  Then  the  grant  pro- 
ceeds to  state,  "Whereas,  for  and  in  considera- 
tion of  the  good,  true,  faithful  and  acceptable 

« 
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182S.       service  done  and  bestowed  for  our  most  dear 

Attorney-    father  dcceascd,  and   us,  by   our  late  beloved 

GsrasAL     servant  Robert  Pamplin,  deceased,  late  one  of  the 

imcToAcra!    yeomen  of  the  wardrobe  of  our  robes,  we  intended 

and  made   our  royal  promise  to  give," — Let  us 

M'Don4iid!c.B.  see  what  the  property  is,  *'  to  him,    his  heirs 

and  assigns  for  ever,  all  and  singular  the  lands 
and  marshes  surrounded  and  overflown,  or  subject 
to  the  overflowing  of  the  sea,  in  our  said  county  of 
Southampton.''  *'  All  and  singular  the  lands  and 
marshes  surrounded  and  overflown/'  If  that 
means  all  lands  which  are  overflown,  it  compre- 
hends the  whole  here  specified — "  And  in  pur- 
suance of  which  our  said  royal  promise,  the  afore- 
said Robert  Pamplin,  together  with  Mary  Wands- 
fordy  widow  of  George  Wandsfordy  deceased,  one 
of  the  daughters  and  heirs  apparent  of  the  said 
Robert  Pamplin''  and  so  on — **  Know  ye  that  in 
consideration  and  in  compensation  of  the  great 
expense  heretofore,  as  we  are  informed,  as  well  by 
Mary  Wandsford  and  William  Wandsford  done  and 
bestowed,  as  by  the  said  Mary  Wandsford  and 
William  Wandsford,  their  heirs  and  assigns,  for  the 
future  to  be  expended  and  bestowed  in  fencing  in 
with  walls  and  recovering  the  said  premises  from 
the  sea,  or  so  much  of  them  as  could  be  fenced 
in  and  recovered  from  the  sea,  or  they  shall  un- 
dertake or  attempt  for  the  increase  of  the  revenue 
of  our  Crown  of  England,  and  for  divers  other 
causes  and  considerations,"  and  so  on. 

Then  we  have  here  the  purpose  for  which  these 
marsh  lands  were  granted ;  they  are  to  be  fenced 

in 
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in  and  recovered  from  the  sea,  and  that  too  with  1822. 
walls,  and  which  they  shall  undertake  or  attempt,  attorney- 
Then  if  Portsmouth  Harbour  composes,  or  any 
part  of  it  composes  any  share  of  this  grant,  that 
part  which  is  comprehended  within  the  grant  is 
to  be  walled  in  and  the  subject  excluded,  and  M'D<maid,c,^. 
that  **  for  the  increase  of  the  revenue  of  the  Crown 
oi  England.''  "  Such  as  they  shall  undertake  or 
attempt," — Are  they  to  undertake  or  attempt  at 
the  distance  of  10,000  years?  Does  not  under- 
take and  attempt  necessarily  mean  within  a  rea- 
sonable time  ?  What  may  be  a  reasonable  time 
may  be  in  some  cases  matter  of  law,  and  in  others 
matter  of  fact;  but  the  distance  between  1628 
and  1784  is  not  what  the  Crown  expected  when 
it  contemplated  that  there  should  be  an  under- 
taking and  attempt,  but  that  that  should  be  within 
a  reasonable  time. 

Then  it  proceeds  to  enumerate  a  vast  variety  of 
different  parcels,  very  great  in  point  of  number, 
amounting  to  some  thousands  of  acres,  and, 
among  others,  that  part  is  supposed  to  be  com- 
prehended upon  which  these  erections  are  made. 

In  contradiction  to  that  it  is  contended  by  the 
Crown  that  this  is  not,  except  as  to  some  little 
spot,  comprehended  within  this  grant ;  but  that 
if  it  be  comprehended  within  the  grant,  the  grant 
cannot  operate  upon  it  according  to  law ;  and  if 
it  is  not  comprehended  there  is  no  pretence  for 
retaining  it. 

The 
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1822.  The  grant,  after  having  enumerated  a  vast  number 

of  marshes  and  oazes,  proceeds  to  grant  in  general 
words  ''all  other  our  lands,  feedings,  pastures,  mea- 
dows, .  marshes,  salt  marshes  and  glibses,  wracks 
and  lands,  which  formerly  were  or  now  are  over- 
Af'SfSSc'.B,  flown,  or  ^subject  to  the  overflowing  of  the  sea, 

shores,  coasts,  gravel  and  sands,  with  all  the  in- 
crements of  the  sea,  atid  all  our  profits,  emolu- 
ments, and  hereditaments  whatsoever,  with  all 

m 

and  singular  their  rights,  members,  and  appurte- 
nances  incident  and  belonging  thereto,  and  which 
were  lately  recovered,  forsaken,  or  left  bare  and 
dry  by  and  from  the  sea,  ^ith  all  benefit  of  the 
sea,  and  all  their  rights,  members,  and  appurte- 
nances incident  or  appurtenant,  and  which  at  any 
time,  from  time  to  time  }iereafter,  shall  be  reco- 
vered, forsaken,  or  left  bare  and  dry  by  and  from 
the  sea,  in,  upon,  near  or  about  the  aforesaid 
towns  of  Emsworth,^'  and  so  forth ;  and,  among  the 
rest,  the  island  of  Portsea^  the  castle  and  town  of 
Porchester,  the  port  of  Portsmouth,  Fareham  haven, 
&c.  Then  it  procee4s  further  to  grant  all  those 
subject  matters,  by  whatever  name  they  be 
'  •  known  or  understood,  ''  situate,  lying  and  being, 

coming,  growing,  renewing,  happening  or  arising 
in  or  near  the  aforesaid  towns,  islands,  castles, 
creeks,  ports,  rivers  and  havens,  or  within  any  of  ^ 
them,  or  any  of  the  aforesaid  lands,  tenements, 
meadows;  feedings,  pastures,  salt  marshes,  marsh 
lands  overflown  or  subject  to  the  overflowing  of 
the  sea,  shores,  creeks,  ports,  havens,  and  other 
premises  above  by  these  presents  granted,  when- 
ever the  same  shall' be  banked,  fenced,  gained 

and 
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and  recovered  from  the  sea,  or*Qtherwise  forsaken       ^^^2. 

and  left  bare  by  the  sea,"— =-so  that  we  have  in  Attorwby- 
every  part  of  this  grant  creeks  ^nd  ports  of  every       ■»*"^'' 
denomination,  the  port  of  Portsmouth  included.  and  oSiS. 

There  then  follow  provisions  (a)  which  show  WDot«iw,c.B. 
most  manifestly  that  it  was  inten(]^d  *that  this 
grant,  if  it  were  to  take  effect  at  al?,  should  take 
effect  speedily,  for  it  gives  a  remiission  of  tithes, 
when  this  soil  should  be  recovered  by  banking, 
for  the  term  of  seven  years.  It  was  considered, 
therefore,  that  the  grant,  •  if  to  take  effect  at  all, 
was  to  take  effect  speedily ;  and  that  for  the  first 
seven  years  after  the  ground  was  .  recovered,  no 
tithe  should  be  paid.  .  It  goes  on  further  to  re- 
serve a  rent  of  fourpence  an  acre  for  some  parts, 
and  a  penny  an  acre  in  other  parts,  and  that  rent 
is  specially  provided  to  commence  on  the  succeed- 
ing St.  Andretv's  davy  in  the  year  1630.  Th»  grant v 
itself  was  made  in  1628,  and  therefore  it  was  ex- 
pected that  in  the  course  df  those  two  years  some*- 
thing  would  arise  to  the  Crown  in  the  shape  of  rent. 

This  is  the  nature  of  the  grant.  As  I  stated 
before,  if  it  does  comprehend,  as  it  does  in  terms, 
Portsmouth  harbour,  (and  it  does  so  in  consequence 
of  the  inquisition  that  was  made;  which  inquisi- 
tion greatly  exceeded  the  commission,  for  that 
had  expressly  excluded  them  by  directing  {hat 
they  should  survey  and  view  those  parts  which 
abutted  upon  the  harbour,  but  no  part  of  the  har- 
bour itself,)  it  is  in  that  view  also  clearly  void. 

(a)  See  the  original  ^ant  in  Appendix. 

Let 
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I8je2.  Let  us  next  examine  the  comaion  doctrine  in 

Attorney-    the  casc  of  a  grant  made,  and  of  which  no  advan- 

ENMAL     j^g^  j^^g  been  taken,  and  which  has  never  been 

l^ot^l     acted  upon  for  a  century  and  a  half.     It  is  most 

manifestly  clear,  either  that  the  grant  was  never 

M'Donatd,c.B.  actcd  upou  at  all,  or  we  must  presume  that  it  was 

surrendered,  if  ever  the  grantees  did  avail  them- 
selves of  it.  It  has  been  argued  thus :  that  sup- 
.  posing  this  was  the  case  of  a  subject  who  had  not 
acted  upon  such  a  grant  for  one  hundred  and  forty 
years,  the  presumption  must  be  the  same  as  it 
was  in  the  case  of  The  Mayor  of  Kingston-upon- 
Hull  V.  Homer  (a),  and  the  case  of  the  Advowson 
of  Chester-k' Street  (b).  In  those  cases  there  was 
nothing  produced  but  a  grant  made  at  a  distant 
time.  The  Court  said,  time  must  determine  the 
title.  Wherever  we  see  a  length  of  possession  of 
this  kind,  we  must  presume,  from  the  lapse  of  time, 
that  an  adverse  grant  is  surrendered.  So  where 
we  find  the  King  by  his  subjects  still  in  possession 
of  this  soil,  by  the  passing  and  repassing  of  such 
vessels  as  can  pass  and  repass,  we  must  conclude 
that  if  tt  evec  existed  in  force  this  grant  had  been 
in  the  interim  surrendered  to  the  Crown.  But  it 
is  much  more  probable,  that  when  the  grantees 
came  to  look  at  it,  they  were  told  that  the  King 
could  not  grant  such  creeks  and  ports,  including 
the  greatest  port  in  the  kingdom  and  one  of  the 
most  important. 

Upon  all  or  any  of  these  grounds,  first,  the  ex- 

(a)  Cowp.  \M. 

(h)  Ibid.  168  (in  notis)  sub  nom.  "  Pawdl  v.  Mabanke." 

istence 
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istence  of  a  nuisance;  next,  the  illegality  of  any       I822. 
grant  affecting  the  jus  publicum  between  high  and    attorney- 
low  water  mark;  and  next,  the  great  length  of    ^^^^^^^ 
time,  and  no  fruit  having  come  of  this  grant — a     and  otS^ 
grant  certainly,  by  the  terms  of  it,  expected  to     judgment 
take  effect  immediately,  and  to  be  acted  on  by       *^  ' 
the  grantees  who  were  to  go  on  progressively  as 
well  as  they  could;   whereas  nothing  has  been 
done: — upon  all  and  every  one  of  these  grounds, 
it  appears  to  the  Court  that  this  grant  can  be  of 
no  avail  whatever. 

The  consequence  is,  that  there  must  be  the 
same  decree  as  was  made  in  the  case  of  The 
Attorney-General  v.  Richards,  grounded  upon  the 
illegality  of  the  grant  itself: — and  that  this  nui- 
sance must  be  abated. 


%*  This  judgment  was  afterwards  made  the 
subject  of  appeal  to  the  House  qf  Lords,  which 
forms  the  subject-matter  of  the  next  case  of  Par- 
meter  v.  Sir  Vicary  Gibbs. 


VOL.  X.  E  E  IN 
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Cases  in  the  exchequer. 


IN  THE  HOUSE  OF  LORDS. 


Parmeter  and  others Appellants, 

and 
Sir  ViCARY  GiBfis,  Knight  .  .  .  Respondent^ 


IN  RE  PORTSMOUTH  HARBOUR. 

This  was  an  appeal  from  the  decree  of  the 
Court  of  Exchequer  in  the  preceding  case  of  The 
Attomey-General  v,  Parmeter^  complaining  that 
the  Appellants  were  aggrieved  thereby ;  and  pray- 
ing that  it  might  be  reversed. 


1813. 
February  13. 

Affirmance  by 
the  Houie  of 
Lords  of  the 
foregoing  caw. 

Arguments  on 
both  sides  in 
support  of  the 
several  ques- 
tions made  and 
points  deter- 
mined. rji|j^  Appellants  in  their  case  stated  that  by 

^Gra^'^iif  letters-patent  of  his  late  Majesty,  King  Charki, 
^^^g'       the  First,  dated  the  14th  of  July,  in  the  fourth 

Where  a  sub-  ^  i  .  .  ,  tv 

ject  claims  a  year  of  his  rcigu,  a  grant  was  made  to  Dame 
of  land,  the  pro-  Mary  Wandcsford,  wife  of  Sir  George  fVandesford, 
Crown,  under  a  then  of  Gray's  Inn,  Knight,  and  to  William  Wan- 
pa^nt/he  muu  desford,  and  their  heirs  and  assigns  for  ever,  of 
desoipt^of^  certain  pieces  of  saltmarsh  and  oazey  lands  and 
^wl^SSl^t  grounds,  that  then,  or  then  lately,  were  overflown 
by  the^^t*  by,  or  subject  to  the  overflowing  of  the  sea,  par- 
SiMot  avail*  ticularly  specified  in  such  letters-patent;  and  also 
iSSall^rfT'  ^'^  ^^^  singular  other  his  said  Majesty's  lands, 
A  grant  by  commonly  called  the  wastes  of  the  sea,  oazes,  and 
^tohll^Mn-  oazey  lands, .  saltmarshes,  creeks,  havens,  lakes, 

veyed  some  por-  jjjgjS 

tion  of  the  sab-  ' 

jeet-matter 

claimed  under  it  with  reference  to  the  circumstances. 

A  question  of  title  may  be  raised  incidentally  on  an  information  to  remo? e  erections  piejadi- 
eial  to  the  jta  jpublieum,  or  to  abate  a  nuisance. 
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inlets,  fittey  grounds,  glibseys,  neats,   beaches, 
holders,    and  sands,   which  then,  or   sometime 
were,  overflown,  or  subject  to  the  overflowing  of 
the  sea,  situate,  lying,  being,  and  abutting  on 
or  near  Bewley  Haven,    Porchester  Haven,  and 
the   haven    of  the    town  of  Lymington,   Hurst 
Castle,  the  town  of  Yarmouth,  Thorley  and  Atham, 
in  the  Isle  of  Wight,  Yarmouth  Haven,  Freshwater, 
and   Newtonhook   Point;  the  haven   or  river    of 
Southampton,  Millbrook,  Redbridge,  Eling,  Hythe, 
and  Fawley,  Calshot,  Bewley  and  haven  in  the  county 
of  Southampton,  or  any  of  them ;  and  all  other  his 
Majesty's   lands,    feedings,  pastures,  meadows, 
marshes,  saltmarshes,'  and  glibseys,  wracks,  and 
lands,  which  formerly  or  then  were  overflown,  or 
subject  to  the  overflowing  of  the  sea,   shores, 
coasts,  gravel,  and  sands,  with  all  the  advantages 
of  the  sea,  &c.  in,  upon,  near,  or  about  the  towns 
oi  Emsworth  and  Longston,  the  island  of  Hay  ling, 
the  marsh  called  Drayton  Marsh,-  the  town  of 
Wimering,  the  island  of  Portsea,  the  castle  and 
town  of  Porchester,  Pqrtsmouth  Haven,  Fareham 
Haven,  the  place  called  Horford,  and  other  the 
places  therein  mentioned :  and  that  his  Majesty 
did,  for  himself,  his  heirs  and  successors,  give  and 
grant  to  the  aforesaid  Mary  Wandesford  and  Wil- 
liam Wandesford,  that  they,  their  heirs  and  assigns, 
might,  at  their  pleasure,  freely  and  lawfully  bank  in, 
and  retain  banked,  all  and  singular  the  premises 
thereby  granted  or  mentioned,  or  intended  so  to  be,  as 
well  against  the  sea  as  any  other  place,  without  the 
hurt,  interruption,  or  denial  of  his  said  Majesty, 
his  heirs  and  successors,  or  of  any  other  person  or 
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persons,  and  erect  and  make  any  bank,  sluice,  or 
cut,  or  any  of  them,  from  time  to  time,  upon  the 
premises,  or  any  part  thereof,  for  the  defence  and 
better  maintenance  of  the  premises,  and  for  letting 
forth  and  keeping  out  the  sea  from  overflowing 
the  same. 

The  case  further  stated,  that  the  Appellants 
were  jointly  in  the  possession  and  occupation  of 
a  wharf,  quay,  or  stage,  and  a  dock,  a  bridge,  a 
storehouse,  a  small  building,  used  as  an  office  or 
counting-house,  and  another  small  building,  used 
as  a  pitch-house ;  all  situate  on  the  Gosport  side 
of  the  harbour  of  Portsmouth,  as  absolute  owners 
thereof  in  fee  simple;  which  wharf,  quay  or  stage, 
dock,  bridge,  storehouse,  and  other  buildings,  were 
made  and  erected  in  or  about  the  year  1784,  by, 
or  at  the  expense  of  the  Appellants,  Richard  White 
and  John  Battershatt,  and  of  William  Parmeter, 
the  elder,  deceased,  the  late  father  of  the  other 
Appellant. 

The  Appellants  insisted  that  the  land  on  which 
those  buildings  and  works  were  made  and  erected, 
were  part  of  the  land  and  premises  comprised  in 
the  above  letters-patent;  and  such  land,  and  the 
fee  simple  and  inheritance  thereof,  were  pur- 
chased in  the  year  1784  by  the  Appellants, 
Richard  White  and  John  Baftershall,  and  the  late 
William  Parmeter  the  elder,  of  James  Francis  Per- 
kins, then  of  Winkton,  in  the  county  of  Houthamp- 
ton,  Esquire,  and  John  Compton,  then  of  Harbridge, 
in  the  same  county,  Esquire,  at  the  price  of  107/.; 

in  consideration  whereof,  by  indentures  of  lease 

and 
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and  release,  dated  the  28th  and  29th  days  of 
September,  1 785,  such  land  was  conveyed  by  the 
said  James  Francis  Perkins  and  John  Compton  to 
or  in  trust  for  the  said  purchasers  in  fee  simple : 

That  at  the  time  of  the  execution  of  such  in- 
dentures of  lease  and  release,  the  same,  with  at- 
tested copies  of  the  several  title  deeds  and  iprittngs 
relating  to  the  said  piece  of  land,  together  with 
other  parcels  of  land  comprised  in  the  said  letters- 
patent,  were  delivered  to  the  Appellants,  Richard 
White  and  John  Battershail,  and  the  late  William 
Parmeter,  deceased;  by  which  deeds  and  writ- 
ings it  appeared,  as  the  fact  is,  that  the  s^id  James 
Francis  Perkins  and  John  Compton,  derived  their 
title  to  the  said  piece  of  land  from  the  said  Dame 
Mart/  Wandesford,  who  survived  the  said  William 
Wandesford;  and  such  title  was  by  the  said  deeds 
and  writings  regularly  deduced  and  brought  down 
from  the  said  Dame  Mary  Wandesford  to  them, 
the  said  James  Francis  Perkins  and  John  Compton  ; 
and  which  indentures  of  lease  and  release,  and  copies 
of  deeds  and  writings,  are  now  in  the  possession  or 
power  of  the  Appellants  : 

That  from  the  time  of  making  and  erecting  the 
before-mentioned  buildings  and  works,  until  the 
death  of  William  Parmeter  the  elder,  he  and  the 
Appellants,  Richaad  White  and  John  Battershall, 
were,  and  ever  since  his  death,  such  last-named 
Appellants,  together  with  the  other  Appellant, 
have  been  in  the  quiet,  undisturbed,  and  uninter- 
rupted possession  and  enjoyment  of  such  build- 
ings 
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ings  and  wprks,  save  ^y  the  institution  of  the  suit 
hereinafter  mejitioned : 

That  previously  to  the  building  and  making  the 
dock  before-mentioned,  there  was  not,  within  the 
harbour  rf  Portsmouth,  or  within  many  niiles  of 
such  hbrbour,  any  dock,  except  a  small  floating 
dock,  and  there  was  not  then  in  the  said  harbour, 
or  within  many  miles  of  it,  any  dock,  except  that 
belonging  to 'the  Appellants,  in  which  the  ships 
or  vessels  of  his  Majesty's  subjects,  or  any  other 
private  ships  or  vessels,  could  be  repaired ;  and 
that  such  dock  was,  therefore,  of  the  greatest  utility, 
and  of  the  highest  importance  to  the  public  : 


That  besides  the  buildings  and  works  before- 
mentioned»  the  Appellants  were  the  owners  of  a 
stranded  ship  or  vessel,  lying  upon  the  mudland, 
on  the  Gosport  side  of  the  harbour  of  Portsmouth, 
and  near  the  north  side  of  the  before-mentioned 
wharf,  quay,  or  stage ;  which  ship  or  vessel  had 
Iain  there  about  20  j/ears,  but  had  not  hitherto 
been  used  for  any  particular  purpose;  and  in  the 
year  1796  the  Appellants,  Richard  fFhite  and  John 
Battershall,  together  with  the  late  William  Par- 
meter,  inclosed  with  wooden  piles,  driven  into  the 
mud  or  gravel,  and  secured  by  planks  or  pales,  a 
small  parcel  of  mudland,  to  the  south-west  of  the 
town  of  Gosport,  for  the  purpose  of  being  used  by 
them,  and  which  is  now  used  by  the  Appellants 
as  and  for  a  timber  pound ;  which  piece  of  mud- 
land 
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land  was  clearly  a  part  of  .4l)e  land  comprised  in 
the  above  letters-patent.  ^    . 

The  case  then  set  forth  the  proceedings  in  the 
Court  below,  with  the  substance  of  the  informa- 
tion  and  the  answers,  and  stated  that  until  the- 
building  and  making  of  the  dock  thereiif-ihen- 
tioned,  there  was  not  any  dock  in  the  harbour  of 
Portsmouth,  in  which  the  ships  or  vessels  of  his 
Majesty's  subjects,  trading  to  or  arriving  Bt  Ports- 
mouth, could  be  repaired;  and  that  they  did  not 
know  or  believe  that  the.  erections  apd  works  in* 
question,  or  any  of  them,  or  any  part  of  the  same, 
were  or  was  prejudicial  to  the  harbour  of  Ports- 
mouth, or  incommoded  the  navigation  in  or  of 
such  harbour,  or  the  passage  or  repassage  of 
vessels  therein,  or  the  anchoring,  mooring,  or 
lying  of  such  vessels  in  the  said  harbour ;  or  that 
there  was  any  danger  that  in  process  of  time  such 
erections  and  works,  or  any  of  them,  or  any  part 
of  the  same,  would  in  any  degree  destroy  the 
harbour,  or  so  far  prejudice  the  same  as  to  be 
attended  with  any  of  the  consequences  mentioned 
in  the  information;  but  on  the  contrary,  they,  the 
Defendants,  had  been  informed  by  persons  con- 
versant in  maritime  affairs,  and  believed,  that  if 
all  the  mudlands  on  the  Gosport  side  of  the  har- 
bour of  Portsmouth,  from  high  to  low  water  marks, 
in  a  right  line  fronting  his  Majesty*s  Dock  Yard, 
on  the  Portsmouth  side  of  such  harbour,  were 
embanked  and  excluded  by  such  embankment 
from  the  sea,  it  would  greatly  tend  to  the  im- 
provement of  the  said  harbour,  and  to  the  pre- 
servation 
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servation  of  the  navigation  in  or  of  such  harbour : 
and  they  said,  that  their  erections  and  works  ivere 
erected  and  made  by  them  or  at  their  expense^  in 
or  about  the  year  1784,  and  that  they  had  ever 
since  been  in  the  possession  and  enjoyment  of 
the  same  without  interruption,  and  that  the  land 
on  which  such  erections  and  works  were  made, 
was  purchased  by  them  in  the  year  1784,  and 
afterwards  duly  conveyed  to  them  and  their  heirs 
in  consideration  of  the  sum  of  107/.  paid  by  them. 

They  stated,  that  previous  to  and  until  the 
making  of  their  said  erections  and  works,  the  sea, 
at  spring  tides,  flowed  and  reflowed  over  the  land 
on  which  such  erections  and  works  were  made, 
and  up  to  the  shore  or  high  water  mark  at  Gat- 
part  ;  but  they  said,  that  previous  to  the  making 
those  erections  and  works,  or  any  of  them,  the 
sea  never  did,  to  their  knowledge  or  belief,  at 
neap-tides,  flow  or  reflow  over  any  part  of  the 
land  on  which  such  erections  and  works  were 
made;  and  the  Defendants  said,  they  did  not 
know  or  believe  that  at  any  time  previous  to  the 
making  any  of  such  erections  and  works,  any 
ships  of  war,  or  any  vessels,  other  than  boats, 
did  or  could  float  over  any  part  of  the  land  on 
which  those  erections  and  works  were  made; 
that  their  wharf,  quay,  or  stage  was  raised  and 
filled  up  with  mud  or  soil,  taken  out  of  the  har- 
bour, and,  therefore,  the  harbour,  as  the  Defend- 
ants conceived,  admitted,  or  was  capable  of 
containing,  the  same  quantity  of  water  as  before 
the  making  such  wharf,  quay,  or  stage. 

That 
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That  they  did  not  know  or  believe  that  their 
said  erections  and  works,  or  any  of  them,  or  any 
part  of  the  same,  in  any  degree  obstructed  the 
water  from  coming  into  or  going  out  of  the  har* 
bour  of  Portsmouth,  on  the  flux  or  reflux  of  the 
tide,  or  in  any  degree  prevented  the  scowering 
and  cleansing  the  lower  part  of  the  channel  of  the 
harbour  of  or  from  the  soilage  there,  or  in  any 
degree  endangered  the  loss  of  such  harbour,  as  a 
harbour  for  ships  of  war  or  vessels  of  great  draught 
or  burthen,  or  did  gradually  diminish  the  depth 
of  water  in  the  harbour,  or  on  the  Gosport  shore, 
or  that  the  said  erections  and  works,  or  any  of 
them,  or  any  part  of  the  same,  were  or  was  pre- 
judicial to  his  Majesty's  navy,  or  an  injury  to  the 
port  or  harbour  of  PortsnwtUh,  or  a  common  nui- 
sance, or  an  injury  to  any  of  his  Majesty's 
subjects,  in  respect  of  any  ships  or  vessels  which 
might  have  occasion  to  pass  and  repass,  and  to 
anchor,  moor,  and  lie  within  the  said  harbour ;  or 
that  the  said  erections  or  works  of  the  Defendants, 
or  any  of  them,  or  any  part  of  the  same,  prevented 
any  quantity  of  water  from  flowing  into  the 
harbour,  or  in  any  degree  diminished  the  body  of 
water  which  returned  upon  the  reflux  of  the  tide, 
or  in  any  manner  choked  up  the  harbour,  or  preju- 
diced the  king's  moorings  in  such  harbour,  or  nar- 
rowed the  harbour  at  high  water,  or  lessened  the 
depth  of  water  in  any  part  of  the  harbour,  or  les- 
sened the  flux  or  reflux  of  the  tide,  or  annoyed  or 
incommoded,  in  any  manner,  any  ships  or  vessels, 
or  boats  in  passing  and  repassing  into  or  out  of 
the  harbour,  or  moving  from  one  part  of  the  same 
to  another  part  thereof,  or  mooring  or  lying  within 
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the  same;  or  that  sach  erections  or  works,  or 
Pabmbtkk  any  of  them,  or  any  part  of  the  same,  would 
Attorney-,  producc  any  injury  or  inconvenience  to  the  said 

harbour,   or  to  any  ships  or  vessels  using  the 

same. 

That  the  letters  -  patent,  mentioned  in  the 
pleadings,  were  sufficiently  comprehensive  to 
include  and  comprise  the  land  on  which  the  said 
erections  and  works  •  of  the  Defendants  were 
made;  and  the  Defendants  said,  they  did  not 
know  or  believe  that  such  letters-patent  had  ever 
been,  in  any  manner,  abandoned;  and  they 
insisted  that  the  same  were  not  void,  and  that 
they  were  of  sufficient  force  and  effect  to  pass  the 
soil  on  which  the  said  erections  and  works  were 
made  or  any  land  or  ground  between  the  high 
and  low  water  marks,  which  were  comprehended 
in  such  letters-patent;  and  they  said,  that  they, 
the  Defendants,  purchased  the  land,  on  which  the 
buildings  and  erections  were  made,  in  the  year 
1784,  from  James  Francis  Perkins  and  John  Comp- 
ton,  in  such  answer  described,  and  that  from  what 
appeared  by  the  title  deeds  and  writings  relating 
to  such  land,  they,  the  Defendants,  believed,  that 
the .  title  of  the  said  James  Francis  Perkins  and 
John  Compton  was  derived  from  the  said  Dame 
Mary  Wandesford;  and  the  Defendants,  in  their 
said  answer,  claimed  the  benefit  of  the  act  of  par- 
liament made  and  passed  in  the  9th  year  of  the 
reign  of  his  present  Majesty,  entitled,  *'  An  Act 
to  amend  and  render  more  effectual  an  Act  made 
in  the  21st  year  of  the  reign  of  King  James  the 

First, 
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First,  entitled,  *  An  Act  for  the  ^general  Quiet  of 
the  Subject  against  all  pretences  of  concealments 
whatsoever/  " 

The  case  further  stated,  that  many  witnesses 
were  examined  on  both  sides — that  on  the  part  of 
the  Crown  some  witnesses  deposed,  that,  in  their 
opinion,  and  as  they  believed,  the  land  on  which 
the  erections  and  works  in  question  (other  than 
the  timber  pound)  were  erected  and  placed,  was 
not  comprehended  in  the  letters-patent  in  express 
terms,  or  by  clear  description;  but  it  was  ad- 
mitted that  the  land  on  which  the  timber  pound 
had  been  formed   was  within  the  terms  of  the 
grant  made  by  such  letters-patent:  and  some  of 
the  witnesses  for  the  Crown  also  deposed,  that 
no  actual  possession  had  been  taken  of  any  part 
of  such  land  previously  to  the  year  1784-     But 
as  the  information  sought  the  interposition  of  the 
Court  upon  the  sole  ground  of  the  erections  and 
works  being  a  public  nuisance^  the  evidence,  in 
general,  appeared  to  be  directed  to  the  establish- 
ment of  that  fact;  and  which  was,  undoubtedly, 
considered  the  material  fact  in  issue  in  the  cause, 
although  the  question  of  title  was  incidentally  in- 
troduced into  the  information,  and  was,  therefore, 
as  it  must  be  acknowledged  in  strictness,  also  put 
in  issue : — That  upon  the  question  of  nuisance  the 
evidence  on  both  sides  was  extremely  long :  on  the 
part  of  the  Crown  several  witnesses  deposed,  that, 
in  their  judgment  and  opinion,  the  erections  were 
a  nuisance ;  but  many  of  them  considered  it  as  of 
a  very  trifling  nature,  and  to  a  very  small  extent, 
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and  very  remote  in  its  efFect,  if  of  any  effect  at 
all ;  and  one  of  such  witnesses,  a  gentleman  of 
considerable  repute  as  a  civil  engineer,  deposed, 
that  in  his  apprehension,  the  erections  and  v^orks 
in  question  had  (though  in  a  small  degree)  been 
of  service  to  the  harbour,  and  to  the  navigation  of 
it;  and  in  support  of  which  opinion  he  assigned 
various  reasons.  On  the  part  of  the  defendants  a 
great  number  of  witnesses,  consisting  of  civil 
engineers,  pilots,  and  other  persons  of  skill  and 
experience,  and  who  were  well  acquainted  with 
the  harbour  and  the  navigation  of  it,  were  ex- 
amined ;  and  they  deposed  that  the  erections  and 
works  complained  of  were  not,  for  any  of  the 
reasons  stated  in  the  information  or  otherwise,  a 
nuisance,  or  in  any  degree  injurious  to  the  har- 
bour, or  to  the  moorings  of  his  Majesty's  ships  ; 
and,  on  the  contrary,  many  of  such  witnesses 
were  of  opinion  that  the  erections  and  works  were 
beneficial  to  the  harbour ;  and  in  support  of  that 
opinion  they  assigned  their  reasons  with  great 
particularity: — that  it  was  also  clearly  proved, 
on  the  part  of  the  Defendants,  that  previous 
to  the  erections  and  works  being  made,  no 
ships  or  vessels,  other  than  small  boats,  at  high 
water,  and  in  spring  tides,  could  float  over  any 
part  of  the  land  on  which  such  erections  and 
works  were  made;  and  the  Appellants  humbly 
insisted  that  it  could  not  be  effectually  disputed 
that  the  weight  of  evidence  upon  this  part  of  the 
case  was  considerably  in  favour  of  the  Defend- 
ants:— that  it  was  likewise  proved,  on  behalf  of 

the 
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the  Defendants,  that  before  the  dock  in  question 
was  made  or  formed,  there  was  no  other  than  a 
floating  dock  in  the  harbour  of  Portsmouthy  on 
which  the  ships  or  vessels  of  any  of  his  Majesty's 
subjects  could  be  repaired. 
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They  then  stated  that  the  cause  was  first  ar- 
gued principally  upon  the  question  of  nuisance, 
upon  which  the  Court  did  not  deliver  any  opinion ; 
but  on  the  16th  day  of  May,  1811,  ordered  that  it 
should  be  re-argued  by  one  counsel  on  each  side, 
on  the  17th  day  of  June  following,  as  to  the 
validity  and  effect  of  the  letters-patent ;  that  the 
cause  accordingly  came  on  to  be  re-argued  on  the 
last-mentioned  day,  and  on  the  23d  day  of  De- 
cember, 1811,  the  Court,  by  its  decree,  was  pleased 
to  declare  that  the  right  to  the  soil  in  the  plead- 
ings mentioned  then  was  in  his  Majesty,  and 
thereupon  to  decree  that  the  wharf,  quay  or  stage, 
docks,  bridge,  storehouse,  timber  pound,  and  other 
erections  and  works  erected  and  made  by  the 
Defendants  on  the  piece  of  ground  within  the 
harbour  of  Portsmouth,  between  high  and  low 
water  marks,  should  be  abated  and  removed':  and 
that  the  Appellants,  or  some  of  them,  should 
forthwith,  at  their  own  expense,  pull  down  and 
remove  the  same,  and  should  be  restrained  by  the 
injunction  of  the  Court  from  making,  setting  up, 
or  erecting  any  other  erections,  buildings,  or 
works  on  the  soil  in  the  pleadings  mentioned. 


They  finally  stated  that  this  judgment  of  the 
Court,  as  the  Appellants  understood,  was  formed 
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without  any  regard  whatever  to  the  question  of 
nuisance,  the  only  ground  upon  which  any  relief 
was  sought  by  the  information,  but  upon  one  of 
these  two  grounds,  viz.  either  that  the  grant  was 
against  the  Jtcs  publicum,  and  therefore,  or  for 
some  other  reason,  void,  or  that  the  land  claimed 
by  the  Appellants,  and  upon  which  their  erections 
were  made,  was  not  comprised  in  such  grant :  and 
they  submitted  that  the  decree,  as  they  were  ad- 
vised, was  erroneous,  and  ought  to  be  reversed, 
for  the  following  (among  other)  reasons : 


1.  It  is  admitted  that  the  sea  and  sea  coasts 
round  the  kingdom,  so  far  as  the  sea  flows  and 
reflows  between  the  high  and  low  water  marks, 
are  the  property  of  the  Crown,  and  may  be 
granted  and  transferred,  subject  to  the  jus  publi- 
cum; and  although  there  may  be  found  in  the 
grant  in  question  some  words  importing  an  inten- 
tion to  pass  what  the  Crown  could  not  by  law 
transfer;  yet  it  is  humbly  conceived  that  the 
whole  of  the  grant  is  not  therefore  void,  but  that 
as  to  the  soil  between  the  high  and  low  water 
marks,  of  which  description  the  land  in  the  pos- 
session of  the  Appellants  undoubtedly  is,  such 
grant  is  valid  and  effectual.  And  if  it  were  good 
in  it3  origin,  the  Appellants  are  advised  that  it 
cannot  become  void  by  any  use  that  may  after- 
wards be  made  by  the  subject  of  the  property 
comprised  in  it ;  although,  as  the  Appellants  are 
ready  to  admit,  if  any  nuisance  be  erected  or 
placed  upon  the  soil  granted,  such  nuisance  might 
and  ought  to  be  abated — the  jus  publicum  still 

remaining 
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remaining  in  or  under    the  protection  of   the 
Crown,  notwithstanding  the  grant. 

2.  Because  the  information  was  not  filed  to 
recover  the  land  itself,  but  solely  for  the  purpose 
of  abating  and  [Preventing  in  future  what  was 
alleged,  but  as  the  Appellants  humbly  insist  by  no 
means  proved,  to  be  a  public  nuisance :  and  al- 
though the  title  of  the  Appellants  to  the  land  was 
incidentally  introduced  and  denied,  yet  it  is  ob- 
vious,  that  the  suit  was  not  instituted  for  the 
purpose  of  calling  upon  the  Court  to  decide  the 
question  of  title,  nor  was  any  such  decision  asked, 
it  being  insisted  on  the  part  of  the  Attorney- 
General,  that  whether  the  Appellants  had  a  right 
to  the  soil  or  not,  the  relief  prayed  ought  to  be 
granted ;  for  that  any  title  to  the  soil  could  not 
justify  the  erection  upon  it  of  a  public  nuisance. 
And   with  regard  to  the  case  of  the  Attorney- 
General  \.  Richards  (2  Anst.  603),  by  which  it  was 
insisted  in  argument,  that  the  decision  of  the 
present  case  ought  to  be  determined,  it  is  to  be 
observed,  that  the  evidence  there  was  wholly  in 
favour  of  the  Crown,  no  witnesses  having  been  ex- 
amined on  the  part  of  the  Defendants^  and  it  being 
clearly  proved  that  the  erections  there  complained 
of  were  a  public  nuisance,  and  the  Defendants  not 
attempting  to  show  any  title  to  the  soil.     It  is, 
therefore,  conceived  that  the  two  cases  bear  litle 
or  no  analogy  to  each  other.     It  was  argued  on 
the  part  of  the  Crown,    and  which  argument 
appeared  to  have  great  weight  with  the  Court, 
that  the  letters-patent,  if  originally  good,  had 
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been  since  abandoned,   that  no  possession  had 
been  taken  under  them  previously  to  the  year 
1784,  that  no  part  of  the  rent  'reserved  to  the 
Crown  had  been  ever  paid,  and  that  therefore  a 
surrender  or  reconveyance  to  the  Crown  ought 
now  to  be  presumed :  but  it  was  insisted,  on  the 
part  of  the  Appellants,  as  they  now  humbly  con- 
tend, that  the  evidence  in  the   cause  did  not 
authorize  any  such  presumption.     With  regard 
to  the  land  in  question,  although  no  actual  pos- 
session had  been  taken  of  it  before  the  year  1784, 
yet  it  is  conceived  that  the  Appellants  having 
shown  that  such  land  vtras,  shortly  after  the  date 
of  the  letters-patent,  conveyed  by  Dame  Mary 
Wandesfordy  the  surviving  grantee,  and  afterwards 
from  time  to  time  by  the  different  persons  claim- 
ing to  be  the  owners  of  it,  down  to  the  time  the 
actual  possession  was  taken:   they,  the  Appel- 
lants, thereby  established  a  constructive  posses- 
sion from  the  time  of  the  grant,  and  satisfactorily 
answered  the  supposed  presumptions  of  abandon- 
ment and  surrender  to  the  Crown;    such  con- 
tinued and  invariable  acts  of  ownership  being 
wholly  inconsistent  with  either  of  those  pre- 
sumptions.   And  as  to  the  other  parts  of  the 
extensive    property   comprised    in    the   letters- 
patent,   consisting  of  several  thousand  acres  of 
land,  and  having  now  various  buildings  on  many 
parts  of  such  land  of  very  considerable  value,  the 
information  did  not  put  in  issue  any  of  the  facts 
from  which  the  above  arguments  were  drawn — 
it  did  not  state  that  such  other  property  had  not 
been  taken  possession  of — ^that  the  rent  reserved 

to 
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to  the  Crown  in  respect  of  the  whole  had  not^ 
been  duly  paid  by  the  owners  of  those  parts— or  that 
there  was  any  ground  or  reason  to  presume  an 
abandonment  or  surrender  by  such  owners,  or  any 
of  them :  the  Appellants,  therefore,  had  no  oppor- 
tunity or  right  to  enter  into  any  proof  with  refer-* 
ence  to  such  facts. 
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3.  Because  the  several  persons,  owners  of  the 
other  parts  of  the  property  comprised  in  the  grant, 
are  not  parties  to  the  present  suit ;  but  who,  as 
the  Appellants  are  advised,  were  and  are  entitled 
to  be  heard  upon  any  question  respecting '  the 
validity  of  such  grant. 

4.  Because  the  grant  being  under  the  great  seal, 
cannot,  as  the  Appellants  are  advised,  be  repealed 
but  in  a  suit  of  sci.  fa.  instituted  for  the  purpose. 
With  regard  to  the  other  ground  upon  which,  as  it 
was  understood,  the  judgment  of  the  Court  was 
formed,  viz.  that  the  land  in  the  possession  of  the 
Appellants  was  not  within  the  grant,  it  is  humbly 
conceived,  that  the  evidence  in  the  cause,  if  it 
did  not  clearly  establish  the  contrary  fact,  did  not 
support  the  conclusion  which' the  Court  appears 
to  have  drawn.  On  the  part  of  the  Defendants 
it  was  shown,  that  a  moiety  of  the  land  in  ques- 
tion was  conveyed  by  Dame  Mary  Wandesford, 
the  surviving  grantee,  by  indenture  of  feoffment, 
dated  the  11th  day  of  May,  1674,  as  part  of  the 
property  comprised  in  the  letters*patent,  and  in 
which  indenture  such  letters-patent  were  recited ; 
and  it  was  therein  also  recited,  that  the  other 
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18««.  moiety  had  been  {wreviously  sold  and  conveyed 
to  Margaret  Wandesford,  the  sister  of  the  said 
'  Dame  Mary  Wandesford;  and  the  title  of  the 
Defendants  to  the  entirety  was  regularly  deduced 
from  the  said  Dame  Mary^  through  this  indentui# 
of  feoffment  and  the  conveyance  to  Margaret 
Wandesford;  and  the  >vitnesses  who  were  ex- 
amined on  behalf  of  the  Crown  on  this  subject, 
and  who  were  unacquainted  with  the  deeds  and 
Uistruments  constituting  the  Defendants'  title,  did 
not  go  further  than  to  depose,  that  in  their  opinion 
and  belief,  such  land  was  not  within  the  grant.  It 
is,  therefore,  humbly  insisted,  that  if  by  the 
form  of  the  information  this  question  was  pro- 
perly brought  before  the  Court,  yet  that  a  dif- 
ferent conclusion  ought  to  have  been  drawn  from 
the  evidence ;  or,  at  least,  that  the  fact  ought  to 
have  been  tried  and  determined  by  a  jury. 


Argument  for 
the  AppeHants. 


On  the  part  of  the  Respondents  it  was  insisted 
by  their  case  that  the  judgment  and  decree  of  the 
Court  of  Exchequer  ought  to  be  affirmed,  for  the 
following  (amongst  other)  reasons  :-^ 


1 ,  Because  the  letters^patent  under  which  the 
Appellants  derive  their  title  were  absolutely  void 
ab  initio^  and  of  no  effect. 

2.  Because,  admitting  the  said  letters-patent 
to  have  been  ojiginaHy  good  and  valid  in  law, 
the  same  have  been  abandoned. 


3.  Because  the  said  wharf,  quay  or  stage,  dock» 

bridge, 
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bridge,  More-house,  eounting-house,  pitch-hotJM,      *•**•       ^ 

timber^^pound,  and  other  buildings^  are  not»  nor  PAAMwnii 

lis  any  part  thereof  locally  within  any  of  the  pre-  ATtJinnt-      ^ . 

mises  granted  by  the  said  letters*patent,  omi»»ai..         V 

4.  Because  all  the  erections^  buildings,  and 
premises  in  question  are  a  public  nuisance ; .  and 
are  prejudicial  to  the  harbour  of  Portsmouth,  and 
tend  to  lessen  the  depth  of  water  in  the  said  har- 
bour, and  to  destroy  the  same. 

Hart  and  Johnson,  for  the  Appellants,  submitted 
that  their  case  consisted  of  three  distinct  inde- 
pendent points  or  propositions,  arising  on  the 
questions  that  had  been  raised  by  the  Crown, 
which  they  now  put  somewhat  differently  and 
more  fully  than  in  the  argument  below. 

First,  Whether  the  letters-patent  were  void  at  ist  <iaetti<m. 
their  inception,  or  not  valid  at  the  time  when  they  theietten/ 
were  first  made  and  issued — the  question  which  ^^^^  *  ^^' 
had  given  rise  to  the  second  hearing  in  the  Court 
of  Exchequer. 


Secondly,  Assuming  that  the  instrument  was  2d.  wheUier 

^  alMndoned  or 

at  that  time  in  point  of  law  a  competent  deed  to  lortbydeiaait 

of  SrftDi0Q9* 

afflict  a  grant  of  the  soil  and  property  in  question, 
whether  ^subsequently  to  that  grant  and  during 
the  interval  between  its  date  and  the  filing  of  the 
present  information,  any  thing  had  occurred,  as 
whether  the  grantees  had  been  guilty  of  any  thing 
that  might  be  brought  under  the  denomination  of 
laches,  or  of  derelihquency  amounting  to  an  aban** 

F  r  2  donment. 
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1822.      donment,  or  in  consequence  of  any  thing  in  the 
^][][^[^^    conduct  of  the  grantees,  the  persons  whose  claim 
^^         was  now  under  discussion,  and  whose  right  was 
obnual.    sought  to  be  affected  by  this  proceeding,  had  for- 
feited the  protection  of  the  charter,  or  was  pre- 
cluded from  availing  himself  of  that  foundation- 
stone  of  his  title  at  the  present  moment. 

3.  Whether  the  Lastly,  Whether  (a  point  arising  out  of  the 
case  of  pubuc  ^  fstcts  of  thc  casc  as  proved  in  evidence)  the  use 
^ii^tothe  *  t^  which  the  Appellants  had  applied  the  subject- 
^^^*'  matter  of  the  grant  was  such  as  derogated  from 

that  paramount  right  which  in  law  was  always 
considered  as  reserved  to  his  Majesty  in  all  similar 
grants,  or  to  the  public  in  all  grants  of  public 
property ;  in  other  words,  whether  such  an  use 
derogated  from  the  obligations  to  the  King  and 
his  subjects,  under  which  the  grantee  must  hold  ; 
and  that  would  depend  on  the  question  whether 
the  use  of  it  caused  a  detriment  or  hindrance  to 
individuals  in  the  exercise  of  a  public  right  to 
pass  and  repass  over  the  soil  so  built  on,  so  as  to 
make  the  buildings,  &c.  thereon  an  obstruction 
to  such  right,  and  consequently  a  public  mis- 
chief or  nuisance. 

On  the  first  point,  the  validity  of  the  grant 
itself,  they  put  the  question  in  two  ways ;  first, 
whether  the  subject-matter  of  the  grant  was  a 
matter  capable  of  being  granted  out  to  a  subject 
by  the  Crown:  and,  secondly,  whether  the  place 
in  question — the  scite  of  the  erections  objected 
to — ^bad  been  in  fact  included  by  the  grant  with 
reference  to  the  terms  of  the  instrament  and  the 

places 
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places  described  therein,  as  being  granted  to  the 
grantees;  and  whether  they  ought  or  ought  not  to 
be  abated  on  that  ground  of  objection  to  the  title 
of  the  Appellants. 

They  urged  the  affirmative  of  both  those  pro- 
positions ;  and  in  support  of  the  first  they  sub- 
mitted that  the  place  in  question  was  a  spot  si- 
tuate between  what  is  called  the  low-water  mark 
and  the  ordinary  high-water  mark  on  the  margin 
of  the  sea,  and  part  of  the  harbour  of  Portsmouth, 
— that  it  was  prima  facie  the  property  of  the 
Crown,  and  vested  in  his  Majesty  as  private  pro- 
perty, but  subject  to  certain  incidental  public 
rights  therein,  whether  it  be  in  the  possession  of 
the  Crown  or  of  the  subject, — and  that  it  is  com- 
petent to  the  Crown  to  grant  the  property  in 
question,  and  that  it  is  capable  of  being  held  and 
enjoyed  by  the  subject  as  his  private  property. 

On  that  point  they  referred  to  Lord  Hales  Trea- 
tises, De  Juris  Maris  and  De  Portibus  Maris,  as 
laying  down  very  distinctly  that  such  property  is 
a  subject  capable  of  being  granted  by  the  Crown 
to  an  individual,  and  that  that  individual  may 
enjoy  it  as  private  property,  and  that  the  title  to 
it  may  be  established  either  by  grant  or  by  pre- 
scription, (a) 

[The  Lord  Chancellor  inquired  what  part  of  the  Qoere^oftiie 
letters-patent  has  described  the  Appellant's  land,  ^nt^L  general 
because  the  ^r^<  difficulty  is,  said  his  Lordship,  ^*™** 

(a)  Treat,  dc  Jure  Maris,  parti,  ch.  6,  p.  26,  32;  cli.  7,  p.  42. 
De  Portibus  Maris,  ch.  4  and  C. 

whether 
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whether  it  be  possible,  in  point  of  law,  that  a 
pTiiiunn    grant  of  the  Grown,  in  these  general  terms,  can  be 
good.] 

It  was  sumbitted  that  in  many  cases  the  subject- 
matter  of  property  may  pass  by  words  very  ge- 
neral, and  even  in  grants  of  the  Crown,  provided 
those  general  words  are  as  connected  with  the 
body  of  the  grant  intended  to  pass  a  particular 
subject,  that  although,  in  the  consideration  of 
instruments  of  this  sort,  a  rule  of  law  most  bene- 
ficially prevails,  creating  a  distinction  between 
the  grants  of  the  Crown  and  the  grants  of  a  sub- 
ject, that  the  grant  is  to  be  taken  as  between 
subject  and  subject  as  against  the  grantor,  whilst 
the  grant  of  the  Crown  must  be  construed,  on  the 
contrary,  favourably  to  the  interest  of  the  Crown, 
the  grantor ;  yet  that  principle  of  law  is  accom- 
panied with  another,  that  when  the  Court  ex- 
pounds the  grant  most  favourably  for  the  Crown, 
it  at  the  same  time  always  expounds  it  liberally 
and  for  the  Crown's  honour,  in  order  that  it  may 
pass  to  the  subject  that  which  it  was  the  clear 
intention  of  the  Crown  to  give,  and  which  the 
Courts  of  law  would  say  should  be  given,  by  the 
grant  itself.  Supposing,  therefore,  the  Appellants 
should  fail  in  pointing  out  in  the  instrument  on 
which  they  rely  specific  lines  of  boundary,  there 
is  yet  sufficient  for  their  case  in  the  words  which 
occur  towards  the  end  of  the  grant  itself.  After 
defining  by  certain  limits  the  quantities  and  situ- 
ations of  the  places  granted — after  specifying  that 
those  amount  to  5189  acres,  the  grant  proceeds 
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further  to  state,  that  the  Crown  ''  had  given  and 
granted  by  these  presents,  and  for  the  considera* 
tions  aforesaid  did  grant  to  the  aforesaid  Mary 
Wandsford  and  William  Wandsford  all  and  singular 
those  our  other  lands  commonly  called  sea  wastes 
of  the  sea  dazes,  oazey  grounds,  salt  marshes^ 
creeks,  havens,  inlets,  fittie  grounds,  glibsey  neats, 
beaches,  holders  and  sands,  which  formerly  were 
and  now  are  overflown,  or  subject  to  the  over- 
flowing of  the  sea,  situate,  lying,  being  and  abut- 
ting on  or  near  the  port  called  Bewley  Haven :" 
and  then  proceeds  to  describe  a  number  of  parti- 
cular places,  of  which  places  these  oazey  grounds, 
beaches  and  grounds,  by  other  denominations,  si* 
tuate  in  thes6  particular  places,  '^  and  all  the  lands 
and  feedings  and  shores  that  now  are  or  were 
subject  to  be  overflown,  called  Drayton  Marsh, 
the  town  of  Wymering^  the  island  of  Portsea,  the 
castle  and  town  of  Portckester  aforesaid.  Parts- 
mouth  Haven,  Fareham  Haven,  the  place  called 
Harford,  the  bridge  called  Wallington  Bridge, 
the  aforesaid  town  of  Gosport,  and  other  places 
therein  described,"  and  then  concludes,  after 
describing  the  other  places  in  Portsmouth  Haven 
and  the  town  of  Gosport,  ''  and  whatsoever  is 
mentioned  or  specified  in  these  presents  by  other 
metes  and  bounds,  or  elsewhere  in  our  county  of 
Southampton,  before  granted  or  mentioned,  or  in- 
tended to  be  granted  by  these  presents." 


18X9. 
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Thus  the  letters-patent  having  included  am(Higst 
all  the  aforesaid  towns,  all  and  singular  the  houses, 
edifices,  buildings^  marsh  lands,  lands  recovered 
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and  forsaken  by  the  sea-shores,  creeks,  and  lands 
that  are  overflown  or  subject  to  the  overflowing  of 
the  sea-shores,  creeks,  forts,  havens,  inlets,  banks, 
oaze  or  oazey  grounds,  glibses,  sands,  and  the 
other  premises  mentioned  and  described,  it  was 
urged  that  it  was  not  for  the  House  to  consider, 
for  the  purpose  of  deciding  the  present  question, 
whether  this  grant  was  or  was  not  in  itself  more 
extensive  than  in  ordinary  prudence  the  CroMm 
ought  to  have  made  such  a  grant;  the  question 
at  present  being  merely  the  description  of  locality, 
the  deficiency  and  insufficiency  of  which  was 
used  as  an  argument;  and  in  the  judgment  below 
much  stress  was  laid  on  the  position  that  it  was  so 
extensive  as  that  it  ought  not  to  prevail,  for  that 
taking  these  comprehensive  words,  which  include 
all  the  shores,  the  Crown  would  be  supposed  to 
grant  the  whole  searcoast  of  Southampton,  extend- 
ing from  Dorset  to  Susscv;  and  it  was  said  that  if 
the  Crown  bad  thought  fit  to  make  such  a  grant, 
the  fitness  of  the  grant  being  questioned,  it  would 
but  little  .avail.     Still  on  a  question  of  locality, 
that  is,  on  the  simple  point  of  fact,  whether  there 
was  sufficient  description  of  locality  of  the  spot 
to  which  the  information  points,  and  the  grant 
attaches^  it  is  enough  to  show  that  the  spot  is 
part  of  the  haven  of  Portsmouth,  and  it  is  upon 
that  principle  the  information  itself  proceeds;  and 
if  it  be  quite  clear  that  it  is  a  spot  forming  part  of 
the  shore  of  the  town  of  Gosport,  comprised  with- 
in the  haven  of  Portsmouth,  its  locality  is  suffi- 
ciently described  in  the  grant  to  pass  the  pro- 
perty.    Consequently  it  does^  in  fact,  embrace 


m 


EASTER  TERM,  3  GEO.  IV. 

in  direct  terms  the  line  of  metes  and  boundaries 
pointed  out  by  the  patent  itself. 

[Lord  Rtdesdak  inquired  what  was  the  mete 
and  boundary  towards  the  sea?  Towards  the 
sea  shore  (observed  his  Lordship)  is  clear  enough, 
it  is  the  whole  coast  between  Smsex  and  Dorset; 
but  what  is  the  boundary  towards  the  sea?] 

The  sea  boundary  was  submitted  to  be  the  low- 
water  mark,  and  the  letters-patent  granting  the 
shores  would  raise  a  question  of  construction,  what 
the  law  of  the  country  considers  to  be  the  shore 
of  any  particular  situation.  In  common  parlance, 
it  is  plain  what  the  word  shore  means;  but  if  by 
a  high  and  great  authority,  a  technical  meaning 
is  given  to  that  expression,  it  must  be  considered 
that  the  Crown  would  use  it  in  the  legal  sense. 

[Lord  Redesdale.  Did  these  letters-patent  grant 
all  the  land  between  high  and  low  water  mark, 
from  the  county  of  Sussea^  to  the  county  of 
Dorset,  excluding  every  individual  from  access 
to  their  lands,  from  the  sea  as  well  as  the  public, 
supposing  their  enjoyment  to  have  been  equal  in 
extent  to  the  granting  of  the  letters-patent?] 

It  was  said  in  answer,  that  it  was  not  meant 
to  contend  that  this  grant  is  to  be  taken  to 
exclude  the  public  rights  on  these  shores;  but 
that  whatever  might  be  the  terms  of  the  grant, 
dedicating  this  to  the  private  use  of  an  individual, 
instead  of  leaving  it  the  jus  privatum  of  the 
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GrowD^  still  it  must  be  subject  to  all  such  puUic 
use  as  the  Crown  itself  held  it  subject  to. 

[Lord  Redesdak.  Do  you  advert  to  the  purpose 
of  the  letters*  patent,  that  these  boundaries  should 
be  secured  from  the  overflowings  of  the  sea? 
The  Crown  proposes  to  grant  lands  to  be  secured 
from  such  overflowings  of  the  sea,  and  the  conse- 
quence of  being  so  secured  would  be,  that  no 
individual  could  have  a  right  of  passage  over  them 
in  vessels  of  any  description.] 

That,  it  was  submitted,  would  form  the  second 
part  of  the  case ;  for  the  present  it  was  only  meant 
to  establish  the  first  point,  that  this  grant  of  the 
shore  was  a  grant  of  the  specific  spot  in  question, 
and  comprised  the  space  of  land  between  high  and 
low  water  mark,  because  the  word  shore  has  by 
great  legal  authority  received  a  technical  legal 
construction,  meaning  all  that  space  of  land 
alternately  left  and  covered  by  the  sea  from  the 
ordinary  high-water  mark  to  the  ordinary  low- 
water  mark. 


[Lord  Redesdale.  I  apprehend  what  you  are 
now  contending  for  is  this,  that  the  grant  com- 
prises the  whole  between  high  and  low  water 
mark,  and  that  you  are  not  bound  to  contend  that 
a  grant  of  the  whole  shore,  from  Uie  coast  of 
Susscv  to  the  coast  of  Dorsety  would  be  a  valid 
grant,  but  that  you  have  a  right  to  elect  which 
part  of  the  shore  you  think  fit,  in  order  to  give  it 
validity*] 

It 
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It  was  answered,  that  it  was  meant  to  be  con^ 
tended,  that  in  law  it  might  be  a  valid  grant  of 
the  whole  shore ;  but  that  the  use  of  it  must  be 
qualified  by  the  same  legal  obligations  under 
which  the  Crown  is  supposed  to  hold  and  use 
the  premises  in  question ;  that  though  to  contend 
that  the  whole  shore  of  the  whole  county  might 
competently  be  granted  by  general  words,  would 
be  a  proposition  too  extravagant,  and  not  capa- 
ble of  being  supported,  it  is  competent  to  the 
Crown,  and  that  it  would  be  considered  in  law 
as  originally  competent  to  the  Crown,  to  grant 
the  whole  of  the  shore  of  the  county  by  specific 
terms ;  for  it  is  conceded  that  the  whole  of  the 
shore  belongs  to  the  Crown  as  private  property, 
subject  to  public  uses.  Lord  Hale,  in  his  Treatise 
De  Portibus  Maris,  part  ii,  c.  4, 6,  p.  67,  sets  out 
with  treating  this  as  the  jus  privatum  of  the  Crown, 
subject  to  the  jus  publicum, — ^and  that  it  may 
be  granted  by  the  Crown  and  held  by  the  subject : 
and  he  states  that  the  Crown  has  frequently  so 
granted  portions  of  that  ground,  although  the 
use  the  party  would  be  entitled  to  make  of  the 
property  when  the  grant  issued,  is  a  question 
distinct  from  the  present  point.  He  goes  on  to 
state,  the  whole  being  primd  facie  in  the  Crown, 
the  .Crown's  grant  may  give  to  an  individual  sub« 
ject,  and  that  many  parts  of  it,  even  to  the  extent 
of  harbours  and  havens,  are  held  by  prescription 
by  private  individuals ;  and  in  one  case  to  which 
he  refers,  that  of  the  Countess  of  Devon,  p.  55, 
where  there  was  a  question  arising  before  the 
Court  on  a  title  to  the  haven  of  Toppesham,  it 

was 


\%%t. 


Pamibtbs 

AnOftMBY- 
GSVBKAL. 


438 


CASES  IN  TH£  £XCH£<IU£E, 


IBZ2. 


Parmktsa 

Attobmby- 
.Obvbbal. 


was  decided  that  the  Earls  of  Devon  held  the 
coast  in  question  by  prescription;  and  Lord  Hak 
lays  down  and  shows  distinctly,  that  there  is 
enjoyment  of  a  great  portion .  of  the  sea  coast  of 
the  kingdom  by  private  individuals. 


Validity  of 
grant 


It  was,  therefore,  confidently  contended,  that 
although  this  might  be  a  very  large  grant  for  the 
Grown  to  make,  that  it  might  be,  perhaps,  a 
larger  grant  than  the  merits  of  the  individual 
grantee  warranted,  but  it  could  in  point  of  law 
make  no  difference  whether  the  Crown,  in  exer- 
cising the  power,  divided  the  subject-matter  of 
the  grant  among  five  hundred  different  persons, 
or  gave  it  to  a  single  individual,  provided  it  was 
consistent  with  such  a  right  as  the  Crown  pos- 
sessed, even  though  it  might  include  the  whole 
tract  of  country  from  the  borders  of  the  county 
o{  Sussea:  to  the  commencement  of  the  county  of 
Dorset,  as  in  the  case  in  Hale  of  the  grant  of  the 
castle  of  Trematon,  which  annexed  Plymouth  port 
to  the  Duchy  of  Cornwall,  or  other  princely  g^rants, 
with  their  regalia,  which  have  been  made  to  dif- 
ferent subjects.  Therefore  the  validity  of  the 
grant,  as  to  any  given  spot,  does  not  depend  upon 
the  question  of  specific  mention  of  the  particular 
spot  where  the  grantee  may  .be  entitled  to  gain 
a  much  more  extensive  dominion  over  the  land  in 
question.  That  will  resolve  itself  into  a  question 
whether. the  grantee  can  select  any  given  spot  of 
the  subject  granted,  to  abstract,  without  private 
or  public  detriment,  that  spot  from  public  use, 

and 
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and  apply  it  generally  or  distinctly  to  his  own 
exclusive  advantage. 


The  grant  of  the  Crown,  it  was  admitted,  must  ^rnkrTu 
be  undoubtedly  subject  in  law  to  this  qualifica- 
tion, that  although  the  Crown  undertook  to  grant 
the  whole,  yet  inasmuch,  as  it  must  now  be  con- 
sidered that  many  portions  of  this  must  by  ante^ 
cedent  grant  actually  existing,  or  by  prescription, 
have  been  granted  to  other  individuals,  the  person 
who  comes  last  must  be  careful  that  he  does  not, 
in  attempting  to  avail  himself  of  that  grant,  com- 
mit a  trespass  by  infringing  on  the  possession  of 
other  individuals  to  other  portions  of  that  same 
grant.  Wherever  a  lord  of  a  manor's  estate  goes 
to  the  margin  of  the  sea,  though  there  is  no  ex- 
press grant,  he  is  entitled  to  the  shore  of  the  sea, 
that  is,  the  limit  from  the .  ordinary  high-t water 
mark  to  the  low-water  mark;  and  wherever  he  is 
entitled  to  the  profits  arising  from  that  descrip- 
tion of  property,  the  tenure  of  his  manor  is 
attended  with  incidents  which  do  not  by  law 
naturally  belong  to  a  manor,  the  law  presuming 
that  that  right  of  possession  of  the  shore  originated 
in  a  special  grant  by  the  Crown,  inasmuch  as  it 
has  been  enjoyed  from  time  immemorial,  and  is 
incident  and  appurtenant  to  the  manor;  but  in  the 
attempts  of  this  grantee  to  avail  himself  of  what 
the  Crown  intended  to  give  him,  if  he  should 
find  the  title  .was  in  another  subject  by  prescrip- 
tion, it  would  behove  him  to  abstain  from  inter- 
feriag  with  that  prior  title,  but  that  would  not 
disable  the  grantee  from  having  in  law,  if  it  were 
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competently  conveyed  in  the  grant,  other  portions 
of  the  same  grant  on  which  an  anterior  title  could 
attach  :  and,  therefore,  on  this  subject,  confining 
the  observation  to  this  part  of  the  case,  that  if 
the  spot  in  question  be  a  part  of  the  shore  within 
the  limits  described  by  the  language,  and  there 
be  not  the  intervention  of  any  lord  who  by  pre- 
scription annexing  to  his  manor  this  regalia,  which 
would  presume  a  grant  from  the  Crown  of  that 
portion  of  the  sea  shore,  the  grantee  might  avail 
himself  of  the  grant  to  take  possession  of  it  within 
reasonable  time,  and  enjoy  it  as  grantee,  although 
he  may  be  disabled  from  enjoying  other  large 
portions  of  the  same  grant. 


Ceitaintyof 
thing  granted. 


Then  admitting  the  fttct,  that  the  spot  does  lie  on 
the  shore  of  the  town  of  Gospart,  part  of  the  haven 
or  port  of  Portsmouth,  here  is  still  a  competent 
grant  of  it,  for  these  terms  would  be  sufficient  to 
pass  it  according  to  the  construction  which  the 
courts  of  law  have  adopted  in  respect  of  the 
grants  of  the  Crown.  In  JVhUtler'a  case  the 
question  arose  on  a  quare  impedit  on  a  title 
arising  on  letters-patent.  In  that  case,  "  It  was 
resolved  by  the  Court,  that  when  the  king's  char- 
ter in  general  terms  refers  to  a  certainty^  it  con- 
tains an  express  mention  as  if  the  certainty  had 
been  expressed  in  the  same  charter^  although  the 
certainty  to  which  the  reference  is  be  not  of  re- 
cord^ but  lies  in  averment  by  matter  in  pais  or  in 
fact«  And,  first,  it  was  considered  what  the. law 
was  in  this  case  before  the  Statute  de  Preroga- 
ttva  Regis,"     It  is  the   principle  that   if  his 
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Majesty  has,  in  point  of  fact,  described  the  thing     ^2!!^ 
certainly,  and  the  spot  in  question  is  part  of  the '    pakmbtsk 
land  described,  and  within  these  denominations    attornbt- 
of  boundaries,  and  is  part  of  this  local  descrip-     Genibai. 
tion,  it  is  sufficient  to  all  the  purposes  for  which 
the  king's  courts  require  certainty  in  his  grants, 
namely,  for  the  purposes  of  its  being  assured  to 
the  advisers  of  the  Crown,  as  well  as  to  his  Ma- 
jesty, that  he  knew  what  he  intended  to  grant, 
and  that  he  has  expressed  competently  in  the 
instrument  the  object  he  meant  to  grant. 

Independently  of  that,  it  was  urged,  that  taking  Evidence  of 
the  whole  evidence  together,  though  it  must  be  ^^^^' 
admitted  there  is  great  reason  to  presume  that 
the  6cite  in  question  is  not  one  of  the  limits  pre- 
scribed within  the  boundary  marked  out  by  the 
anterior  part  of  the  grant,  yet  it  is  clear  that  a 
portion  of  these  buildings  is  within  the  limits  of 
the  grant.  If  it  is  said,  in  arguing  this  case  on 
the  part  of  the  Attomey-General,  that  trusting  to 
the  parol  evidence  which  was  read,  they  make  it 
clearly  certain  that  the  scite  of  the  wharf,  and 
the  other  buildings,  is  not  within  the  described 
limits  of  the  grant,  yet  it  must  be  admitted  that  the 
timber  pound  is  within  the  limits ;  but  supposing 
that  the  evidence  which  consisted  but  of  the  pro- 
duction of  the  letters-patent  themselves,  of  a  chart 
that  bad  been  drawn  and  made  under  the  dii^ec* 
tion  of  those  who  sustained  this  information,,  aad 
of  the  pand  testimony  of  some  gentlemen,  wit^ 
nesies  undoubtedly  highly  respectable, .  some  irf 
whom  deset ibed,  that  of  their  own  knowledge  the 
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chart  was  taken  consistently,  and  was  a  due 
representation  of  the  face  of  the  country ;  and 
others  not  taking  on  themselves  to  know  the 
country,  but  assuming  the  chart  to  be  correctly 
described  that  this  spot  did  not  come  within  the 
limits  of  the  grant,  taking  that  to  be  certain, 
the  Appellants  in  this  case  ought  not  to  be  bound 
by  that  which  certainly,  though  it  brings  greatly 
into  dispute  their  case,  is  ex-parte  evidence.  If 
the  Court  below  had  a  doubt  with  regard  to  the 
locality,  and  had  considered  the  particular  de- 
lineation and  the  line  of  description  in  the  letters- 
patent  as  that  by  which  the  spot  would  or  would 
not  pass ;  if  the  Court,  not  giving  to  the  evidence 
on  one  side  conclusive  credit,  had  directed  some 
further  or  other  mode  of  investigation,  in  which 
each  party  might  be  an  actor,  to  elicit  the  truth 
from  the  witnesses,  or  perhaps  to  impress  the 
truth  upon  the  knowledge  of  the  witnesses ;  if  the 
Court  had  directed  inquiries  of  that  sort,  then  the 
chart  produced  in  evidence  would  be  a  document 
having  full  and  conclusive  authority  as  evidencing 
the  fact  to  which  it  was  applied,  but  that  was  not 
the  case.  The  informants,  with  a  view  to  make 
as  strong  a  case  as  they  could,  to  prove  that  the 
boundaries  being  such  and  such,  the  conclusion 
was,  that  the  buildings  were  not  parcel  of  the  grant; 
still  it  was  ex-parte  and  not  binding  on  a  Defend- 
ant, who  thinks,  if  he  had  been  allowed  to  have  con- 
curred in  the  delineation  of  the  face  of  the  coun- 
try, and  had  had  men  of  equal  skill  and  integrity, 
he  might  have  found  means  of  satisfying  these 
engineers  who  speak  of  it,  that  the  scite  of  the 
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buildings  in  question  was  parcel  of  the  grant,  or 
at  least  so  connected  with  the  grant  as  that  it 
must  inevitably  pass  as  parcel  of  the  subject-mat- 
ter, according  to  the  terms  of  the  letters-patent, 
containing  the  words  read,  and  according  to  the 
principles  which,  in  Lord  Coke's  Reports,  he  has 
stated  to  be  the  principles  upon  which  Courts  of 
law  would  expound  the  King's  grant.     Therefore 
it  was  insisted,  that  even  upon  the  scite  of  the 
timber  pound,  that  would  be  sufficient  to  have 
entitled  the  Defendants  to  an  issue  to  inquire 
whether  or  not  the  buildings  were  parcel  of  the 
grant,  unless  the  Court  could  be  satisfied  that  the 
grant  is  nugatory.     The  Defendant's  witnesses 
(they  observed)  speak  to  the  situation  of  the  place 
in  question  being  de  facto  parcel  of  the  grant,  and 
therefore  they  were  entitled  to  some  other  mode 
of  inquiry  with  respect  to  that  fact — whether  that 
mode  of  inquiry  would  have  been  most  properly 
exercised  by  the  Court  referring  it  to  a  jury. to 
find  the  fact  on  an  issue — or  whether  the  Court 
would  have  directed  a  commission  to  take  the  de- 
positions  of  the  witnesses  upon  oath — that  was 
not   for  the   Appellants  to   suggest;    but  with 
respect  to  the  timber  pound,  that,  they  insisted, 
must  be  taken  to  be  within  the  grant. 
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They  therefore  concluded  that  the  Court  below 
did  not  found  their  decision  upon  the  principle  of 
being  satisfactorily  informed  that  any  part  of  the 
premises  were  without  the  grant ;  for  if  that  were 
the  case,  it  would  be  doing  injustice  to  the  Court 
to  lay  down  a  proposition  of  this  description,  that 
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being  satisfied  that  the  greater  part  was  not 
within  the  specification  of  the  grant,  that  it  would 
deprive  the  subject  of  the  possession  of  that  which 
was  within  the  description  of  the  grant.  So  that 
if  the  Court  had  not  seen  some  other  ground  upon 
which  it  could  invalidate  the  grant,  it  would  have 
directed  an  inquiry.  The  Court  of  Exchequer, 
therefore,  must  be  taken  to  have  considered  that 
the  subject  was  capable  of  grant. 

[Lard  Chancellor.  Had  you  any  argument  whe- 
ther the  inquisition  was  not  void  by  the  terms  of 
it  ?  The  jury  do  not ^nd  that  it  mil  not  be  to  the 
damage  of  the  king's  subjects,  but  that  it  is  re- 
ported it  will  not  be. 


2d  point,  Whe- 
ther lott  by 
miscondact. 


Lord  Redesdale. — ''  That  the  acquiring  and 
obtaining  the  aforesaid  lands  from  the  overflow- 
ing or  surrounding  of  the  sea,  as  it  is  reported, 
will  not  be  any  prejudice  or  damage  to  any  per- 
son or  persons,  and  that  the  acquiring  and  obtain- 
ing of  the  aforesaid  lands  from  the  overflowing 
and  surrounding  with  the  sea,  as  it  is  said,  are, 
and  for  the  future  will  be,  for  the  great  advan- 
tage, benefit,  and  profit  of  the  several  parts  of 
the  county  aforesaid  respectively  adjoining."] 

On  the  second  point  it  was  insisted,  that,  as- 
suming the  grant  to  be  good  at  the  time  when  it 
issued  under  the  great  seal,  nothing  had  been 
done  which  amounts  to  an  abandonment,  or 
which  disables  the  grantee  from  taking  the  bene- 
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fit  of  the  grant.  It  was  submitted,  that  if  the 
Crown  had  made  a  grant  of  a  specific  proportion 
of  land  for  a  particular  object  to  be  eflTected  by 
the  grantee,  and  that  grantee  had  been  guilty  of 
laches  or  delay,  in  availing  himself  of  the  benefit 
of  the  grant,  by  applying  it  usefully  for  those  pur- 
poses for  which  the  Grown  was  induced  to  make 
the  grant,  it  would  be  competent  to  those  claim* 
ing  under  him  to  insist  on  it,  but  that  the  Crown 
might  avoid  it;  still  it  was  contended  such  laches 
do  not  amount  in  the  first  place  to  a  presumption  of 
surrender.  That  would  first  introduce  the  ques* 
tion  of  what  is  the  meaning  of  a  surrender  in  the 
courts  of  law,  according  to  the  present  habit  of 
raising  legal  presumptions.  The  Hull  case,  which 
was  decided  not  very  remotely^  and  other  cases 
which  have  travelled  in  the  steps  of  that  case,  the 
Courts  of  law  have  gone  to  a  considerable  extent 
in  presuming  grants  against  the  existence  of 
records,  when  every  man  must  have  known  he 
could  not  have  sworn  to  any  such  grant;  and  the 
Courts  have  done  it  as  a  maxim  of  law  most  bene- 
ficial to  the  subjects  at  large.  In  one  case  re^ 
cently,  in  East'^  Reports,  they  went  to  the  extent 
to  presume  on  facts  of  enfranchisement  of  lands 
from  the  Crown,  where  all  the  documents  must 
have  been  documents  of  record,  and  therefore 
where  no  grant  could  take  place  without  its 
being  recorded,  and  where  the  rolls  were  perfect 
with  regard  to  other  enfranchisements,  and  there- 
fore no  grant  could  have  taken  place  without  its 
being  on  the  rolls  of  the  manor ;  but  it  was  on 
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r8«2.  the  idea  that  a  claimant,  after  great  length  of  pos- 
PAmnrsR  scssion,  should  not  be  ousted  on  the  ground  of 
Attoknky-  ^D^cient  title,  which  could  only  be  displaced  by 
enfranchisement,  and  the  Court  always  decide  in 
favour  of  possession ;  but  if  presumption  could 
be  raised  to  oust  a  person  who  has  been  long  in 
possession,  that  presumption  would  be  most  mis- 
chievously applied.  If  the  Appellants  have  dt 
facto  and  bonAJide  taken  possession  of  the  pro- 
perty under  the  grant,  and  expended  large  sums 
of  money,  have  embarked  that  which  is  to  con- 
stitute the  provision  and  maintenance  of  himself 
and  family,  and  continued  undisturbed,  and  been 
permitted  to  rest  in  the  confidence  that  they  were 
doing  right  for  nineteen  years,  there  is  no  prin- 
ciple of  law  on  which  any  Court  will  presume  a 
surrender  of  the  grant. 

Then-^supposing  the  presumption  of  surren- 
der to  be  out  of  the  question,  and  that  the 
grant  in  question  was  made  for  certain  pur- 
poses intended  to  be  beneficial  to  the  Crown, 
and  that  the  Crown  has  not  received  the  cor- 
responding benefit,  and,  therefore,  that  a  delay 
*of  one  hundred  and  fifty  years  ought  to  be  con- 
sidered as  a  ground  on  which  the  grant  should  be 
destroyed; — they  submitted,  upon  that  point,  that 
before  the  principle  can  be  established,  it  ought 
to  be  clearly  made  out  that  the  grant  has  not  been 
acted  upon  in  the  way  that  the  Crown  had  a  right 
to  look  for;  for  it  cannot  be  said,  after  inspect- 
ing the  vast  tract  of  country  which  is  granted,  the 
amelioration  of  which  would  produce  public  be- 
nefit 
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neftt  and  individual  profit  to  the  Grown ;  that  still, 
because  in  respect  of  a  small  spot  the  grant  has 
never  been  acted  upon,  until  some  individual,  by 
an  observation  perhaps  of  peculiar  Ingenuity,  has 
thought  it  capable  of  being  turned  to  more  bene- 
ficial purpose ;  the  whole  grant  is  therefore  to  be 
considered   as  abandoned,  and  that  the  Crowa 
has  been  deprived  of  the  benefits  it  had  a  right 
to  expect  from  the  possession;    whilst  on  the 
other  parts  of   thi3   property  great   portions  of 
land  have  been  embanked,  and  the  defendants  have 
been  glad,  as  fast* as  the  necessity  of  the  country 
would  enable  them  to  do  so  by  building  and  em- 
bankment, to  render  the  estate  of  value  to  them- 
selves and  to  the  Crown. 


188f. 


Parmbter 
Attornbt- 
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[Lord  Redesdale  inquired,  "  Has  any  part  of  the 
grant  been  in  possession  of  the  grantees  ? . —  Ac- 
cording to  my  knowledge  a  great  deal  of  it  has 
not. — You  are  to  pay  fourpence  an  acre  to  the 
Crown, — Is  there  now  any  such  rent  paid?"] 


On  that  point  they  submitted  that  that  would 

'  not  advise  the  grant  unless  the  Crown  should  take^ 

the  ordinary  course  of  resuming  the  granty  and  they 

referred  to  Lord  Haies  Treatise  De  Jure  Maris, 

and  the  Reports'  of  Levintz,  a  contention  between 

'    the  lessees  of  Lady  Wandsworth  and  Stevens,  in 

which  she  made  certain  demands  against  them 

as  her  lessees,  founding  a  title  under  the  grant  in 

question,  the  only  information  of  the  fact  of  pos- 

^  session  at  present  accessible,  except  a  bill  which 

they  had  found  in  this  Court. 

The 
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isiz.  The  next  question  made  was,  whether  the  last 

paimstba  ground  on  which  the  Attorney-General,  or  the 

ATTomwiT-  advisers  of  the  Crown,  were  said,  in  making  up 

OxNUAL.  ^g  report,  to  have  built  their  chief  strength,  does 

ground  of  non-  provo  a  non-user  of  the  locus  in  quo;  for  they  say  that 

^matt^  of  if  the  Appellants  are  entitled  to  it  they  ought  not  to 


tbe  grant. 


be  permitted  so  to  enjoy  it  as  they  had  done  before. 
Upon  that  it  was  urged,  that  the  king  could  grant 
it  only  subject  to  the  public  use,  the  grantee  was 
therefore  bound  to  use  it  in  such  a  way  as  to  keep 
himself  clear  of  two  objections:  the  first,  that  he 
should  not  impede  any  of  those  general  pubUc 
rights  which  the  subject  has  in  himself  in  this 
description  of  land,  as  the  soil  owner  of  the  terri- 
tory of  the  king ;  where  there  is  no  special  occu- 
pant this  description  of  land  is  in  the  king.  The 
next  point  is  to  satisfy  the  Court  that  it  does  not 
produce  a  public  injury  to  the  public  rights,  which 
the  Crown  is  bound  to  protect:  the  first  mis- 
user of  the  land  would  consequently  arise  from 
obstructing  the  subject  from  having  that  fi^e 
transit  over  the  water,  to  pass  and  repass  for  the 
purposes  of  commerce  or  personal  convenience 
or  pleasure,  and  for  the  purpose  of  getting  to  the 
land  from  that  water,  of  which  the  shore  is  sup- 
posed to  be  the  middle  term. 

They  submitted  it  was  not  competent  to  the 
subject  so  to  embank  any  portion  of  this  land, 
the  non-embankment  of  which  could  be  shown 
to  be  for  the  use  of  a  subject  having  a  right  to 
disembark  on  the  shore.  That  right  of  the  subject, 
they  insisted,  was  not  so  unqualified  as  it  was 

stated 
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stated  by  the  Crown  on  the  original  argument  to  be. 
It  is  not  a  capricious  right  of  the  subject  to  land 
when  and  where  he  pleases.  It  was  stated  as  one 
of  the  grounds  of  the  Crown  s  title,  that  this  was 
so  exclusively  the  property  of  the  Crown,  that 
where  the  sea  has  retreated  it  was  so  far  the  pri- 
vate right  of  the  Crown  that  no  person  could  go 
over  it  without  committing  a  trespass ;  but  it  can- 
not be  insisted  the  right  of  the  subject  is  so  uni- 
versal and  unqualified,  it  must  be  a  right  ac- 
companied with  the  use  and  purpose  for  which  it 
was  to  be  exercised ;  it  is  not  for  a  subject  to  say 
because  he  has  a  private  convenience  to  this,  that 
if  there  be  ten  miles  in  extent  of  shore  where  he 
can  disembark  himself  from  the  water  that  he 
will  so  capriciously  insist  upon  this  right  as  to  say 
he  will  reserve  the  right  of  selecting  this  piece  of 
land  for  his  purpose,  and  therefore  that  it  shall 
not  be  embanked.  That  would  go  to  make  the 
anterior  principle  a  nullity,  if  it  be  admitted  that 
the  Crown  has  a  right  to  grant  the  shore,  pro- 
vided the  use  made  of  the  grant  shall  not  obstruct 
the  purposes  of  the  subject  in  landing  when  he  is 
disposed  so  to  do,  and  that  the  right  of  the  sub- 
ject precludes  all  embankment.  The  principle 
that  the  Crown  has  a  right  to  make  the  grant  be- 
comes a  mere  nullity — ^it  is  a  mere  dead  letter; 
and  if  he  has  the  first  without  the  grant,  then  the 
consequence  would  be  he  takes  a  grant  useless  to 
himself,  because  he  burthens  himself  with  an 
obligation  when  he  acquires  no  benefit  by  it. 


1822. 


Pabmetsb 

Attornby- 
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On  this  part  of  the  case  they  referred  to  the 

case 
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case  of  The  Attorney-General  v.  Richards^  which 
was  cited  and  relied  on  as  a  decisive  and 
conclusive  authority  in  the  Court  below.  Now, 
according  to  the  facts,  they  submitted  that  it 
did.  not  apply  to  the  present,  and  was  wholly 
distinguishable  in  its  circumstances.  In  that  case 
it  was  proved  most  incontestibly  that  the  persons 
who  had  excluded  the  flowing  of  the  water  from 
that  part  of  the  margin  of  the  land  had  obstructed 
a  useful  and  constantly  used  landing  place  of  the 
town  ofGosport;  that  they  had  therefore  excluded 
the  subject  from  that  which  the  Crown  could  not 
exclude  him  from ;  they  had  used  it  for  a  purpose 
not  competent  to  the  Crown  to  apply  it.  Persons 
had  been  in  the  constant  habit  of  landing  there  to 
go  into  the  town  of  Gosport^  and  the  consequence 
was  there  that  the  Court  decreed  that  the  nui- 
sance ishould  be  abated,  for  a  nuisance  it  was. 
In  this  case  the  place  in  question  is  a  place  not 
capable  of  being  usefully  applied  to  the  purposes 
of  landing,  but  a  spot  lying  on  one  side,  either  to 
be  applied  to  some  such  purpose  as  the  present, 
or  incapable  of  being  applied  to  any  purpose: 
that  is  a  marked  distinction  between  the  two 
cases :  for  in  the  present  there  is  not  a  shadow  * 
of  evidence  that  by  the  building  remaining  any 
subject  has  been  prevented  from  landing  on  any 
part  of  the  shore  where  it  was  possible  for  him  to 
land,  or  that  any  access  was  prevented  either  to  an 
individual  disposed  to  go  there,  or  to  people  hav- 
ing property  not  being  able  to  get  at  it  by  reason 
of  obstruction  from  these  buildings. 


[The 
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[The  Attorney  General.  There  is  no  part  of  the  I822. 

case,  no  part  of  the  evidence  is  directed  to  show  parmitee 

that  these  buildings  are  injurious  to  the  landing,  atork»y- 
the  injury  is  to  the  king's  moorings  in  the  harbour 
of  Portsmouth^] 


Gbniuial 


On  the  last  point  the  counsel  for  the  Appellants  ^question  of 

nuisance,  ques- 

submitted,  that  the  question  raised  by  the  charge  tion  or  fact, 
in  the  information,  that  the  buildings  and  erections 
complained  of  were  prejudicial  to  the  harbour, 
and  a  nuisance  to  the  public  right  of  navigation 
in  the  port,  was  wholly  a  question  of  fact  to  be 
determined  by  the  evidence  in  the  case,  or  by  an 
issue  at  law. 

They  urged  at  great  length  (from  the  testimony 
furnished  by  the  depositions  read  in  evidence  on 
the  hearing),  that  there  was  in  fact  no  nuisance 
arising  from  the  erections  constructed  by  the  Ap- 
pellants, and  they  instanced  similar  buildings 
erected  by  the  Crown  in  corresponding  parts  of 
the  harbour,  to  show  that  such  buildings  could 
not  have  been  considered  to  be  detrimental  to  the 
harbour  by  the  agents  of  the  Crown,  who  had 
advised,  and  planned^  and  built  them. 

Upon  these  grounds  they  contended  that  the 
determination  and  judgment  of  the  Court  below 
could  not  be  supported,  and  must  be  reversed. 

Lord  Red  BSD  ALE. — It  is  very  important  that 
the  letters-patent  grant  5189  acres^  as  described 
in  the  maps  or  tables  referred  to  in  the  inquisition ; 

they 
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they  do  not  grant  by  metes  and  boundaries,  but 
they  grant  5189  acres  described  in  the  maps  or 
plans.  That  grant  might  be  made  not  void  for 
uncertainty  if  these  maps  or  plans  could  be  pro- 
duced, but  if  they  are  not  producible  how  is  it 
possible  to  ascertain  what  are  the  specific  5189 
acres  ?  The  grant  is  of  certain  quantities  of  land, 
abutting  on  one  side  in  a  certain  way ;  but  what  is 
the  extent  from  that  point  to  the  sea  can  only 
appear  from  those  maps  or  surveys.  The  objec- 
tion is,  that  they  are  void,  and  void  they  may  be 
for  want  of  certainty ;  they  do  not  contain  sufficient 
certainty,  they  refer  to  that  which  would  create  it, 
and  referring  to  that  which  would  create  certainty, 
if  that  could  be  produced,  it  would  be  sufficient. 


You  show  no  specific  possession  from  the  date 
of  the  letters- patent,  if  you  did  it  would  be  pre- 
sumed it  was  within  the  map  or  survey,  but  you 
show  no  possession  from  1639  to  1784;  on  the 
contrary  the  evidence  is,  that  the  puUic,  or  the 
Crown  for  the  public,  was  in  possession. 


LordELVov. — ^The  information  states  an  objec- 
tion to  give  title  in  two  ways;  it  first  states  that 
the  letters-patent  are  void;  another  is,  that  previ- 
ous to  1784,  when  these  erections  were  made, 
neither  you  nor  any  one  else  had  been  in  posses- 
sion. To  be  sure  it  may  be  argued,  that  where  the 
Crown  makes  a  grant  of  this  sort,  supposing  the 
grant  good,  possession  of  some  parts  may  be  pos- 
session of  other  parts ;  but  if  you  say  possession 
of  one  piece  of  land  is  possession  of  another^  though 

there 
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there  be  no  evidence  of  that  other  being  granted  by 
the  charter,  you  must  show  possession  of  the  land  ' 
granted  by  the  charter :  and  if  you  had  shown  pos- 
session in  1784,  and  that  that  spot  was  granted  by 
the  charter,  that  would  have  called  on  the  Court 
to  say  your  possession  was  under  the  charter;  but 
if  you  had  not  possession  of  this  part  of  the  pre- 
mises that  you  allege  are  included  in  the  charter 
previous  to  1784,  how  are  you  to  make  out  that 
you  have  a  title  to  it  because  you  have  other  land, 
unless  you  show  it  was  included.     Now  you  have 
no  other  way  of  showing  that,  but  by  showing  you 
have  had  possession  previous  to  that  time,  or  by 
showing  the  land  is  named  in  the  charter,  which 
you  cannot  show  but  by  the  description  or  reference 
to  the  maps,  which  are  not  produced ;  and  if  you 
cannot  show   you    had   possession    previous  to 
1784,  it  would  take  this  turn:  if  the  public  were 
io  possession  from  the  time  of  the  grant,  the  pos- 
sessor would  be  the  Crown ;    and  then  though 
there  were  a  possession  of  the  Crown  you  would 
have  no  entry,  and  if  you  entered  in  1784  on  the  title 
of  the  Crown,  you  could  not  be  settled  in  that  pos- 
session until  after  a  lapse  of  sixty  years  and  no 
adverse  title  set  up :  if  therefore  the  Crown  had  got 
a  title  against  its  own  grant  by  non-user  up  to 
1784,  you  have  not  a  title  because  you  have  not 
had  an  enjoyment  for  sixty  years.     And  there  is 
another    objection    which    makes    it  extremely 
strong,  because  there  is  not  only  the  ground  of 
objection  as  it  may  be  in  the  language  of  the 
finding  of  the  inquisition,  which  is  only  a  finding  of 
what  is  reported,  but  that  finding  goes  only  to 

the 
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the  lands  contained  in  those  maps  or  surveys;  and 
if  therefore  any  thing  passed  under^  the  general 
words  beyond  what  are  described  in  the  maps, 
there  is  no  inquisition  at  all. 

[Lord  Redesdale. — "  I  apprehend  there  is  a 
part  of  the  land  in  possession  under  these  letters- 
patent,  which  is  described  in  the  letters-patent,  it 
is  what  extends  from  the  passage  near  the  town  of 
Lymington^  towards  the  bridge.  Now  that  is  to 
my  knowledge  embanked,  and  I  believe  has  been 
for  a  vast  number  of  years — that  is  in  posses- 
sion, I  believe,  under  the  grant.  Now  below  that 
the  whole  coast,  almost  from  thence  to  Sus- 
sex, is  included  in  this  grant ;  and  every  person 
who  knows  the  coast  must  know  that  at  least 
ninety-nine  one-hundredth  parts  of  it  cannot  be 
included  in  these  letters-patent. 

''  That  would  make  the  letters-patent  partially 
void,  therefore  that  makes  it  highly  important  to 
see  what  those  maps  and  surveys  were,  because 
they  would  ascertain  these  51 89  acres  granted,  and 
nothing  else  will ;  and  therefore  the  other  part  of 
the  inquisition,  in  the  terms  of  it,  not  finding  posi- 
tively that  it  would  not  be  to  the  damage  of  any 
person,  but  only  as  it  is  reported."] 

It  was  made  a  question  also  of  much  impor- 
tance whether,  with  reference  to  the  objects  and 
the  immediate  end  of  this  suit,  the  validity  of  the 
Appellants'  title  to  the  land  on  which  the  alleged 
nuisances  were  placed-in  other  words,  the  effi- 
cacy 
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catiy  of  the   grant,  could  be  impugned  by  an       182!^. 
information  of  this  nature,  or  put  in  issue  on  a    ^^^^^ 
record  so  framed  as  was  the  present;  and  it  was     .    ^' 
strenuously  contended  that  it  could  not,  or  that  if     genbrai. 
it  should  come  incidentally  into  question,  it  ought 
not  to  be  made  the  main  object  of  the  discussion 
so  as  to  prieclude  the  real  subject-matter  of  liti- 
gation between  the  parties. 

On  the  part  of  the  Grown,  Jervis  (after  a  minute  Argument  for 
investigation  and  full  statement  of  the  pleadings  in 
the  cause,  and  the  questions  raised  by  the  allega- 
tions on  either  side)  contended,  as  on  the  argu- 
ment below,  that  the  grant  by  these  letters-patent 
could  not  be  supported;  that  the  mudland  claimed 
was  not  the  property  of  the  Appellants,  and  that 
the  wharf  and  timber  pound  were  encroachments 
and  a  purpresture  on  the  Crown,  or  a  nuisance  to 
the  public; 

The  substance  of  the  main  parts  of  the  argu- 
ment before  the  House,  in  support  of  the  infor- 
mation, and  the  judgment  of  the  Court  of  Exche- 
quer, will  be  found  in  the  judgment  as  delivered 
by  the  Lord  Chief  Baron,  ante. 

It  was  put  principally,  as  before,  on  the  ground 
that  the  grant  was  invalid  generally,  because  it 
had  proceeded  upon  a  foundation  which  would 
not  sustain  it,  inasmuch  as  it  was  founded  upon 
an  authority  which,  having  been  exceeded  in  the 
execution  of  it,  did  not  warrant  the  instrument 
intended  to  be  the  result  of  it,  to  the  efficacy 

and 
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and  validity  of  which  a  proper  and  due  execution 
of  the  preliminary  measures  which  had  been 
made  necessary  to  the  proposed  grant  was  essen- 
tial and  indispensable. 


It  was  further  insisted  that  the  grant  was  void 
as  to  the  particular  place  in  question,  for  want  of 
a  specific  description  of  the  part  claimed ;  for  that 
no  general  words  would  operate  to  convey  what 
was  not  particularly  expressed  in  the  enumeration 
of  the  parcels  professed  to  be  granted  by  the  let- 
ters-patenty  and  on  that  point,  in  opposition  to  the 
doctrine  applied  to  this  case  by  the  counsel  for 
the  Appellants,  from  the  10th  Rep.  they  cited 
Roll.  Abr.  195,  E.  c.  194,  where  it  is  said  the 
King  cannot  grant  by  general  words  what  he  holds 
by  virtue  of  his  prerogative.  He  also  referred  on 
the  same  point  to  the  case  of  The  Attorney  Gem- 
rat  V.  Sir  Edward  Fermor,{a)  T.  T.  18  Car.  2. 
That,  he  observed,  was  an  information  by  English 
bill  for  lands  derelict  upon  the  sea  coast,  wherein 
the  case,  as  drawn  by  consent  of  parties,  was  King 
James  I.  granted  to  /.  S.  certain  particular  marsh 
lands  bordering  upon  the  sea,  et  ex  uberiori  gratia, 
granted  omne  solum,  fundum,  terram,  arenaro, 
terram  mariscal'  contigue  adjacen'  praemissis,  quae 
modo  inundat'  vel  aqXia  maris  cooperta  existunt, 
and  so  on,  non  obstante  non  nominando  valorem, 
quantitatem  sive  qualitatem.  After  this  100  acres 
became  derelict  by  the  sea  adjoining  to  the  marshes 
before  particularly  granted,  and  whether  it  be- 


(a)  %  Lev.  171. 


longed 
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longed  to  the  king  or  to  the  patentee,  was  the       18^2. 
question.    It  was  argued  the  king  should  have  it.     p^ri^eter 
First,  because  the  king  had  not  these  100  acres    ^tornfy. 
since  become  derelict,  and  could  not  grant  that     General. 
which  was  not  in  him  to  grant.     Secondly,  this  is 
to  pass  a  parcel  of  lands  which  the  king  has  by 
his  prerogative,  which  cannot  pass  by  general 
words.     Thirdly,  if  any  thing  shall  pass,  it  must 
be  only  so  much  as  in  a  line  borders  upon  the 
parcels  before  granted,  otherwise  should  the  sea 
by  recession  leave  ten  or  twenty  miles  of  sand, 
what  must  be  the  boundary?   Surely  the  patentee 
is  not  to  have  all  this  extent  of  soil.  To  this  it  was 
answered,  that  the  king  may  grant  that  which  is 
not  actually  in  him  at  the  time  of  the  grant,  as  it 
is  in  Dytr^  108  a,  252  b,  the  marriage  of  a  ward 
quando  accident,  and  yet  the  king  too  hath  the 
ward  in  right  of  prerogative.  Here  is  as  much  cer- 
tainty as  the  fact  was  capable  of,  no  number  of 
acres  or  description  of  the  soil,  quia  non  constat 
what  it  would  be ;  and  to  say  that  in  that  respect 
the  grant  is  not  good,  is  to  argue  against  the  prero- 
gative, and  make  the  king  in  a  worse  condition 
than  the  subject;   scil.  that  he  hath  lands  but 
cannot  grant  or  dispose  of  them.     Thirdly,  the 
non  obstante  will  make  it  good  if  not  good  with- 
out it,  for  it  is  non  obstante  non  nominando  valo- 
rem, qualitatem  sive  quantitatem,  which  implies 
all  the  objections  which  are  or  can   be  made 
against  the  grant — for  which  Coke  was  cited. 
Afterwards  Montague,  Chief  Baron,  et  curia,  with 
the  advice  of  the  Chief  Justices  Raimford  and 
North,  held  that  nothing  passed  by  these  general 
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words,  but  the  patent  as  to  the  100  acres, 
whichjbecame  derelict  after  the  patent,  was  void. 
Evidently  upon  the  ground  that  the  king  having 
this  property  jure  prerogativae,  the  soil  in  ques- 
tion, which  was  there  claimed  in  point  of  form  for 
His  Majesty  by  English  bill,  did  not  pass  to  the 
person  who  claimed  to  hold  it  under  that  instru- 
ment. 


The  third  objection  taken  to  the  validity  of  the 
grant,  as  conveying  to  the  Appellants  the  land  in 
question,  was,  that  on  the  face  of  the  letters-pa- 
tent there  was  an  object  and  a  purpose  expressed 
as  to  the  use  and  application  of  the  subject-mat- 
ter granted,  which  were  illegal,  as  being  incompa- 
tible both  with  the  private  right  of  the  Crown 
and  the  public  interest  of  the  king's  subjects 
therein  with  reference  to  each  other,  in  that  the 
former  could  not  be  granted  by  the  Crown  to  such 
an  extent  as  to  be  detrimental  to  the  latter,  to 
which  it  must  ever  remain  subject. 

The  very  terms  of  the  grant,  therefore,  being  ex- 
pressly that  **  the  grantees^  their  heirs  and  assigns, 
may  at  their  pleasure  freely  and  lawfully  embank, 
bank  in,  and  retain  banked,  all  and  singular  the  pre- 
mses  by  these  presents  above  granted,  or  mentioned  or 
intended  so  to  be,  as  well  against  the  sea  as  any  other 
place,  without  the  least  interruption  or  denial  of 
us,  our  heirs  and  successors,  or  any  other  person  or 
persons,  and  to  erect  and  make  any  bank,  sluice, 
or  cut,  or  any  of  them,  from  time  to  time,  upon 
the  premises  or  any  part  thereof,  for  the  defence 

and 


EASTfiR  TERM,  3  OEO.  fVi 

and  better  maintenance  of  the  premises,  and  for 
letting  forth  and  keeping  out  the  sea  from  over- 
flowing the  premises." 

This,  it  was  insisted,  the  Crown  could  not  grant, 
because  it  would  diVest  the  subject  of  a  public 
right  which  the  king's  grant  could  not  affect.  On 
that  point  he  referred  to  the  doctrine  of  Lord 
Hale{a\  who  says,  "But  though  the  subject  may 
thus  have  the  propriety  of  a  navigable  iriver  part 
of  a  port,  yet  these  erections  are  to  be  added, 
(viz.)  first,  that  the  king  hath  yet  a  right  of  em- 
pire or  government  over  it,  in  reference  to  the 
safety  of  the  kingdom  and  to  his  customs,  it  being 
a  member  of  a  port  prout  inferius  dicitur.  That 
the  people  have  a  public  interest,  a  jus  publicum 
of  passage  and  repassage  with  their  goods  by 
water,  and  must  not  be  obstructed  by  nuisances 
or  impeached  by  exactions,  as  shall  be  shown 
when  we  come  to  consider  of  ports.  For  the  jus 
privatum  of  the  owner  or  proprietor  is  charged 
with  and  subject  to  that  jus  publicum  which  be- 
longs to  the  king's  subjects,  as  the  soil  of  an 
highway  is,  which  though  in  point  of  property  it 
may  be  a  private  man's  freehold,  yet  it  is  charged 
with  a  public  interest  of  the  people,  -which  may 
not  be  prejudiced  or  damnified." 
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He  again  referred  to  Lord  Hale  De  Portibus 
Maris,  chapter  on  the  jus  publicum,  p.  84,  where 

(a)  De  Jure  Maris,  cap.  6,  p.  35. 
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be  sayli,  "  But  when  a  port  is  fixed  or  settled  by 
such  means^  though  the  soil  and  franchise  or  do- 
minion thereof  prim&  facie  be  in  the  king,  or  by 
derivation  from  him  in  a  subject,  yet  that  jus  pri- 
vatum is  clothed  and  superinduced  with  a  jus 
publicum,  wherein  both  natives  and  foreigners  in 
peace  with  this  kingdom  are  interested  by  reason 
of  common  commerce,  trade,  and  intercourse. 
And  this  public  right  consists,  among  other  things, 
principally  in  these:  first,  they  ought  to  be  free  and 
open  for  subjects  and  foreigners  to  come  and  go 
with  their  merchandize.  But  touching  this,  and 
how  far,  and  by  what  means,  and  upon  what  oc- 
casion there  may  be  interdictions  in  this  kind, 
shall  be  at  large  considered  in  the  following  chap- 
ters. 2.  There  ought  to  be  no  new  tolls  or  charges 
imposed  upon  them  without  sufficient  warrant, 
nor  the  old  enchanced,  whereof  before  in  the 
precedent  chapters.  3.  They  ought  to  be  pre- 
served from  impediments  and  nuisances  that  may 
hinder  or  annoy  the  access,  or  abode,  or  recess 
of  ships^  and  vessels,  and  sedmen,  or  the  unlading 
or  relading  of  goods/'  Bo  in  89,  concerning  this 
jus  regium,  he  says,  "  But  the  right  that  I  am 
now  speaking  of  is  such  a  right  as  belongs  to  the 
king  jure  prerogativcti,  and  it  is  tt  distinct  right 
from  that  of  property ;  for,  as  before  I  have  said, 
though  the  dominion  of  franchise  or  propriety  be 
lodged  either  by  prescription  or  charter  in  a  sub- 
ject, yet  it  is  charged  or  afibcted  with  that  jus 
publicum  that  belongs  to  all  men,  and  so  it  is 
charged  or  affected  with  that  jus  regium  or  right 

of 


EASTER  TERM^,  3  GEO.  IV. 


461 


of  prerogative  of  the  king,  so  far  as  the  same  is 
by  law  invested  in  the  king." 

Upon  those  authorities  he  submitted  that  the 
grant  was  void  upon  the  face  of  it,  on  the  last  ob- 
jection alone ;  because  it  is  destructive  of  this 
jus  publicum,  as  being  a  grant  to  an  individual  not 
only  of  shores,  but  of  many  ports  and  parts  of 
ports,  without  regarding  the  jus  publicum,  subject 
to  which  alone  the  king  can  grant  his  jus  priva- 
tum; for  they  are  empowered  by  the  grant  to 
fence  in  the  shores,  the  effect  and  mischief  of 
which  would  be  to  exclude  all  persons  whatever 
from  passing  and  repassing,  and  permitting^the 
obvious  inconvenience  of  making  a  new  frontage 
to  the  sea,  so  as  to  exclude  all  individuals  not 
only  from  the  right  of  landing,  but  from  their 
own  lands,  and  that  is  authorized  by  the  terms  of 
the  grant  **  to  embank  and  fence  in  with  walls/' 

Those,  he  urged,  were  the  principal  objections 
arising  from  the  face  of  the  grant.  A  further 
objection  taken  and  insisted  on  to  the  validity 
of  the  letters-patent  was,  that  the  grantees  had 
never  taken  or  had  possession  of  the  subject- 
matter  of  the  grant,  which  was  connected  with 
the  present  suit,  till  150  years  after  the  date  of 
the  instrument,  during  all  which  period  they  had 
not  acted  in  any  manner  under  colour  or  pretence 
of  the  grant,  but,  on  the  contrary,  had  suffered 
the  Crown  to  keep  possession  by  the  use  made  of 
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it  by  the  king  and  his  subjects.    [See  Charge  in 
Information,  p.  387.] 

It  was  then  urged,  that  taking  it  for  the  sake 
of  the  argument  that  the  letters-patent  were  not 
originally  void  on  any  of  the  grounds  relied  upon, 
they  were  lost  and  had  become  inefficient  from 
not  having  been  acted  upon ;  in  other  words,  they 
had  been  shown  to  have  been  abandoned  and 
surrendered  by  the  effect  of  non-user,  from  neglect 
or  laches  on  the  part  of  the  grantees  in  not  doing 
what  they  had  undertaken  to  do  in  the  embank- 
ing and  fencing  within  the  prescribed  period 
mentioned  in  the  grant,  expressly  for  the  increase 
of  the  revenue  of  the  Crown  of  England. 

The  argument  on  this  part  of  the  case,  which 
was  of  course  very  long,  being  illustrated  and 
supported  by  a  very  minute  reference  to  the 
charges  in  the  pleadings  and  to  the  various  provi- 
sions of  the  letters-patent,  was,  in  substance, 
much  the  same  as  is  to  be  found  in  the  delivery 
by  the  Lord  Chief  Baron  M'Donald  of  the 
judgment  of  the  Court.  [Antey  p.  399,  et  seqi] 

On  the  question  of  nuisance,  the  argument  was 
addressed  wholly  to  the  matter  of  fact,  as  it  had 
been  on  the  part  of  the  Appellants. 

It  was  also  insisted  on  the  part  of  the  Crown,  that 
the  question  of  the  Defendant's  title  did  neces- 
sarily arise  out  of  the  pleadings  on  this  record, 

and 
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and  that  it  would  be  most  material  to  the  de- 
cision of  the  suit  that  it  should  be  ascertained 
whether  the  title  to  the  soil  was  in  point  of  fact 
in  the  Crown  or  in  the  Appellants,  with  reference 
to  the  natui;e  and  objects  of  the  information  and 
the  prayer  of  the  bill. 
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Wyatt  was  stopped  by  the  Lord  Chancellor. 

Hart  having  replied,  the  House  gave  judgment 
on  the  whole  case  at  the  close  of  the  argument, 
through  the  ordinary  medium,  and  in  the  usual 
manner,  as  follows : 


Eldon,  Lord  Chancellor.--**  My  Lords,  I  shall  J'^^*"'- 
not  break  in  upon  your  lordships'  usage  by  offer- 
ing any  reason  for  the  affirmance  of  this  judgment, 
but  I  am  anxious  to  say  this,  and  this  only,  that 
as  I  conceive  where  there  has  been  a  posses- 
sion for  sixty  years  under  this  grant,  nobody 
can  be  removed,  so  I  desire  not  to  be  under- 
stood to  imply  one  way  or  the  other  what  may 
be  the  effect  of  these  letters-patent  with  respect 
to  any  one  part  of  the  land  which  this  instrument 
covers,  except  the  soil  on  which  these  buildings 
are  erected. 

It  is  my  judgment,  that  on  the  circum- 
stances now  before  your  lordships  there  is  mat- 
ter sufficient  to  put  in  issue  on  this  record  the 
question  of  the  validity  of  this  grant — that  look- 
ing to  these  letters-patent,  with  respect  to  this 

soil; 
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Uft2.  soil,  I  am  of  opmion  that  the  Court  of  Exchequer 
^!^^^^^  have  stated  a  proposition,  true  ia  law,  that  tbe^ 
A«o*;H.r-    title  i3  in  his  Majesty. 

OnnuuXi. 

''  I  give  no  opinion  as  to  the  effect  of  any  use 
that  has  been  made  of  the  land. 

'*  On  the  grounds  I  have  stated,  I  think  that 
this  judgment  ought  to  be  affirmed.'' 

Judgment  affirmed. 
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Tramcripi'-Grani  to  Mary  and  William  Wandesffn'de  of 
Mud  Lands  in  Portsmouth  Harbour,  4  Ch.  L 


A  O  

fou        %if    Omoibufl    ad  quo«  &£    Salutem:    Cttttt    No8  p 

1?^         ComiMiooem  iiraai  sub  Sigillo  nro  Sc^cij  nri  gerefi  dat 

jg^       decuno  Pcio  Die  Februarij  Anno  Regni  nri  piimo  pleaaat 

desford  Polevtateqi  &  Auctoritatem  dedimus  j^coDcaMiinos  ditci«& 

*  fidelibj^  gris  Tbome  FaDshawe,  Militi  Suj^iaori  firo  fei8a|i 

^'^3-     omiu  Honor'  Castr^  Diiio^  Manef"  irt^  Tentoy  &  aUoy 

Heredilaineatos  grojf  infra  Regnu   Brm  Anglie>    Daaiei 

Norton  Miiiti  Vir'  ConT  firi  Soutbi,  Necnon  ditcis  nob 

Johi  Lampbere   Majori  Civitatig  Winton'  SamueU  Nusa 

Ajrwi^p  Majori  Burgi  Novi  Lymington  in  dco  Coqo'  nro 

Soutbt  TboBM  South  Armi^o  Jotti  Button  Armi^o  &  Wifto 

Wiltshire  Gefioso.  sive  tribj  vel  duob)  eoy  ad  aupvidend 

&  plustrand  tau)  p  Sacrni  ffhof  &  leg  Homiii'  4ci  Com  Sri 

SdnthI  nmsn  p  £xaiaSlie«  &  I>8po#i8&e8  ^aoyuin^  Fide 

digBO|f  ac  omib3  aU|)0  Vijs  M^dijs  &  I^pdis  (quib3  ai^UMa 

poSkit,  Ome«  iUaa  &  aingubw  Port  Cr8s  Laa  &  TeriP  turn 

ante  tunc  fuerint  p  Mare  inundat  &  suj^v^rs  AAgU'Ce  aur- 

fowdad  and  overftowne  with  the  Sea,  &  4|ue  jacent  &  abut- 

mt  juxta.aup  vel  |^pe  Viit  d^  Eoiawortb  Vilt  de  Lang^to^ 

Inaut  de  Hdiog^  quent  MaiiS  vocat  Drayton  Marab,  Vilt 

4a  Wymarioge,  Ilp^ii}  de  Portiea^  Castnim  de  Portcheater, 

Port  de  Portsmouthi  Farebam  Haven,  quenA  Los  Tocat 

Hoefforde,  Ponlem  vocal  Wellington  Bridge,  Vitt  de  Goa- 

porto,  Caat^  vocat  Haaelwortb  Caatle,  quendam  I^ocuni 

vocai  Browne  Downe  Beacona,  Vilt  de  Lynungton,  quen- 
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dam  Portem  vocat  Bolderbridge,  quendam  Locum  Tocat 
Bulwarkes  Poipte,  quendam  Port  vocat  Key  Haven,  queo- 
dam  Locum  vocat  Stearte  Lake  adjungeiT  cuidam  Loco 
Anglice  vocat  the  Chessell  or  Beach,  Castrum  vocat  Hurst 
Castle  in  dco  Coni'  iiro  SoutKton  sive  aliqu^  eo;  includend, 
Port  de  Lymington,  Port  vocat  Key  Haven^  quendam 
Locum  vocatum  Peningtoa  Baye,  Locum  vocat  Stearte 
Lake  cum  omib3  alijs  Crecis  Las  &  ^ris  similil!  inundat  & 
eubmeiS  Anglice  surrounded  and  overflowne  with  the  Sea, 
int  pdict  Passa^  de  Lymington  ^ict  &  ^ict  Le  Chessell 
sive  Beach  de  Hurst  Castle  pdict,  Necnon  ad  inquirend  in 
forma  ^dca  si  ^dic  t  Ten?  &  ce?a  ^missa  sic  p  Mare  inundat 
&  f  ufemei^  obtineri  &  recupari  ab  Inundao6e  Maris  possint 
aut  non.  £t  de  Niimero  &  se^Iib3  Numeris  Acra^;  ^ict 
Terr  &  ceter^  ^teiss  ad  que  Castr'  YUl  &  at  sepat  scitu- 
entur  &  abuttant,  &  utrum  Acquisicio  &  Obteno&  ^caj; 
?ra^  &  ce?o^  ^misso^  fore  recupaP  ab  Inunda€6e  Maris  smt 
aliquod  Dampnu  sive  ^udiciu'  alicui  psone  sive  aliquib; 
psonis,  Et  ad  quod  DampniT  sive  ^udiciu'^,  Necnon  utrum 
Acquisic6  sive  Obtenc6  ^ca^  irz^  &  cePo^  ^misso^  sic 
P  Mare  inunda?  ffiint  ad  Advanta^  &  Beneficiu  sepai 
Part  Com'  p^dict  &  ad  Increment  Reven£6na'  nra^  &  Suc- 
cessor nro^.  Ac  p  j^dcam  Comissionem  ^cis  Comis- 
sionarijs  aut  aliquib3  duob3  sive  plurib3  eo^  mandavimus 
tarn  SupviS  &  InquisiS  si  quas  inde  in  ^missis  cepint  coram 
Baronibf  de  Sc'cio  nroapud  WestnC  quam  cicius  poPint  & 
tandem  a  Die  Pascbe  in  unu''  Mensem  p£  sequen  Dat 
supradict  sub  Sigillis  suis  aut  sub  SigiUis  atiquo^f  duo; 
sive  pluf^  eo^  p  quos  SupviS  &  InquisiS  ilt  fact  fiSint  Curie 
lire  tunc  il$m  unacum  ^ict  Comissione  nra  libare  utp 
*  eandem  Comissionem  Relao&n'  eidem  fact  &  liit  plenius 
liquet  &  apparet.  Ad  quem  Diem  (ut  no'b  ^ertur)  Comis- 
sionar  Vidett  Jofies  Lamphere  &  Wittus  Wilshire  doo 
Comissiona^  in  Comissione  ^ict  noiat  &p  eandem  aucto* 
rizal  retomaverunt  Comissionem  j^cam  unacum  quadam 
Inquisic6e  eidem  anne£  indoi^  sic,  Scilt,  Execu6&  istiits 
Comissionis  patct  in  quadam  Inquisicbe  huic  Comissioai 
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annefy  £t  Tenor  Inquisiodis  ^ce  sequitur  in  hec  f^ba, 
Sciit,  SoutBton,  Inquisic&  indentata  capta  apud  Le  Towne-  Transcript  of 
hall  Civitatis  Winton  in  Com'  ^dco  Vicesimo  Die  Apiilis     '  ""^'"^  ®'"' 
Anno  Regni  Dni  iiri   Caroli    Dei   6ra    Anglib   Scocic 
Francie  &  HilSnie  Regis  Fidei  Defensoris  &8  Scdo  coram 
Jote  Lamphere   Majore  Civitatis  Wintoi?  ^ict  &  Wfto 
Wilsbire    Gefioso  Virtnte    Comissionis   dci    Dili    Regis 
eisdem  Jofti  Lamphere  &  Will'o  Wilshire  alijsq^  Comis- 
sionarijs  direct  ad  supvidend  &  plustrand  quasdem  Sras  in  Object  recited. 
ConP  Soutliton  ^ict  p  Mare  inundat  &  submers  Anglice 
surrounded  in  Comissione  ^ict  meno6nat,  Necnon  de  alijs 
Articnlis  &  Circumstancijs  pmiss  tangen ,  p  Sacnn  Jacobi 
Crosse^  Thome  Backshell,  WIK  Gatheridge,  Rotjti  Tage, 
Thome  Newland,  Jotiis  Hayes,  Thome  Smith,  WalPi  Drue, 
Wifii   Meeservice,    Jacobi  Lee^    RolSti    Wavell,    StepHi 
Elinge  &  Edwardi  Brooker  pbo;  &  leg^  Hoiu'  Com'  ^ict. 
Qui  Dicunt  sup  Sacrm  suu''  qd  quedam  Ter?  ^ict  in  ^dca 
Comissione  meno&nat  se  extendunt  a  Villa  de  Emsworth  in 
Com^  pdco   scituat  in  oriental  pte  Com'  ^ict  sup  Lat 
Com''  Sussex  &  sic  extendunt  occidental!?  usq^  ad  Villam 
de  Langhstone  in  Coni'  Soutftton  ^icT  includen'  omes 
Cres  Las  Terr'  inundat  sive  submers  Anglice  surrounded 
Groundes  in  &  circa  Insui  de  Halinge  in  Com'  Soutliton 
pdict>  Ac  includen''  pt  Portus  jacen  in?  Insui  de  Halinge 
Pdict  &  Viit  de  Emsworth  &  Langstone  ^ict  in  Com 
Soutliton  pdict,  Et  a  ^ca  Villa  de  Langstone  extendeiT 
ulBus  occidentali?  ad  Mariscum  vocat  Drayton  Marshe  in- 
cluden' oines  ?ras  inundat  &  Partem  Portus  de  Langstone 
^ict  &  a  Marisco  ^co  ul^ius  extenden''  occidentali?  ad 
Villam  de  Wymaringe  in  ConC  Soutfit  ^dict  includen 
omes  Ciecas  Lacus  &  ?ras  inundat  in  &  circa  Insut  de  ' 
Portsea  in  Com''  Soutliton  ^dca  &  a  Villa  de  Wymaringe 
^dict  extendeil'  occidental!?  ad  Villam  &  Castrum  de  Port- 
chester  includeii'  omes  ?ras  inundat  ^em  Portus  de  Ports- 
mouth in  Com''  Soutliton  ^dict  &  a  Vilt  &  Cast?  de  Port- 
chester  j^dict  ul?ius  extendeii'    occidentali?   ascendeii'  p 
Portum  vocat  Fareham  Haven  usq^  ad  Hoefforde  in  Com 
Soutliton  ^ct,  Et  sic  boreali?  ascendei?  p  Portum  de 
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Fareh«iii  jPdict  ad  Pontem  vocat  WaliingloQ  Bridge  j«ila 

Viit  4e  Farehain  §&xSi,  indudei?  omes  £i«i  iMindat  ft 

plevi  Portua  Hiftime  nenfiSmit,   Et  ab  Hoeffoida  fiiA 

oriental^  &  aufUaliS  oriealal^  Aaglice  East  Soullioatt 

ad    Viliam    de    Goapoiie    in     dco   Coo?   SoiitKtoB   & 

abiade  tenden^  Mve   dacM^  australi?  ad  fiaarnim  vocat 

Haselworib  Castla  in  Com^  SotUilUm  ^1,   Ei  afaiode 

extaDdeiT  occidentiiliS  ua%  ad  Locum  Yocalum  Bioanie 

Dowoe  Beacons  iocludep^  om/es  Crecas  Laeiu  &  Cnw  in- 

jiDdat  sup  oecidealat  Laeus  Poitus  de  Portunowth  ^^diet  ft 

ad  litUis  australiS  iaS  ^dicl  Brovne  Dowse  Beacoaa  ft 

Hoefford  supius  spificat.     Et  ttl£iiis  Juntores  pict  mg 

Saciin  sou^  ^cps  Dicuiit  qd  at  Port  Lis  CrSsTer^  looo- 

dat  jacati'  sup  occidantat  Lktus    ^ict  Com''  Soiilkton 

primo  se  eateudQut  a  Loco  Passa^  juita  Vilt  de  Lymk^on 

ia  Com''  Soutttton  jpdict  ft  abinda  ten'  boieali?  aaq^  ad 

Pootem  Toca?  Bold^rbridge,  Et  abinde  teadaii'  aiistralS  ft 

auatialiS  orieutali?  Aoglice  South  South  East  nsq^  ad  queii- 

dam  Locum  vocal  Bulwarkes  Poiate  in  Con?  j^ic^  Et 

abinde  australi?  us<]h  ad  Oxey  Pointe  in  eodam  Conf  ,  Et 

abinde  auslnli?  &  occideatali?  Ang^iee  Boutbwest  aaq,  ad 

Portum  vocat  Key  Haven  in  Com''  Southt  ^tUcI,  Et  abinde 

occideotaliB  us(^  ad  Lacuni  vocat  Stearte  Lake  adjungen 

Loco  vocat  the  Chessell  or  Beach  Castri  vocat  Hunt 

Casde  in  Com'  SoutttUm  ^icl  includen''  Poif  de  Lyming- 

tOB  Port  vocat  Key  Haven,  quendam  Locmn  vocaZ  Pen- 

ington  Baye,  Lacum  vocat  Stearte  Lake  cum  omibj  Creds 

Laciib3  &  2m  inundat  infra  ^dict  Passa^  de  Lymingjloa 

pdid  ft  ^t  Le  Chessell  sive  Beach  de  Hurste  Casde 

^dici.    Et  ulSius  Juratores  pSid,  sup  Samn  suiT  ^in 

Dicunt  qd  omes  parvi  Portus  Crece  Lacus  £c  ptea  m^^nof 

Portttu  supra  spificat  discript  in  dttab3  Tabalis  Geogrsr 

phisis  sive  Mappis  Supvii  Ang)ice  Mapps  of  Survey  coofect 

p  Edwaidnm  MaoseM  GeAosttm,  Et  Juratoras  ^iet  si^ 

Cap£6em  hujus  Inquisi&iis  in  Evidences  osteai  accrescont 

m  tolo  ad  Nume^  Ter  Mille  Nongeat  V«gint  triu?  Aaaf 

immdal  sive  submers  &  qd  ^dict  Terr^  inundat  sive  sub- 

■leii  Anglice  surfounded  discript  etiam  in  duabj  sMpradirr 
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TabuUs  Qeogr^pbisis  mi^  Mappis  Bupvii  Aiiglice  MapfKS 
of  Sunray  accrescimt  in  toto  ad  iium»f  MUle  quiogenUf 
Acfftfi  £t  qt  AcquiaiBb  me  Obten£b  eo^em  ab  lauii* 
daflSe  stve  SiibifiSfte  Maris  ut  ^rtiur  hod  aunt  aliqaod 
Daflnpnii'  aive  ^judiciif  alicui  paone  me  paonb^  Et  qd  Ac<- 
qiiiai66  sive  Obtencio  ^dict  Tei^  ab  Inundatte  siva  Subr 
m£6e  Maris  m  ^rtur  aint  et  impoatof  bUuP  aint  ad 
vagRii  Advantagiu  Benaficiu  &  Emoluiiifiiilum  aepaliu 
PartiiT  CoaoT  ^ei  reapeciiva  adjnogai?.  In  cnjna  Rei 
TeatimoDiu^  tain  ^t  ComiasioDar'  qiMun  Jauratorea  j^ict 
buic  InqttisifiSi  Sigiila  aiia  a^natim  apponi  fe<Sint  Dat  Dia 
Anno  Ic  Looo  supradcia.  In  quib^  duab;  Tabniia  Oa<^ 
graphicis  aive  Mappia  ^dict  AngMee  Mappi  of  Sunray  & 
aimiiiS  reCorn  in  pdici  CuP  Sc*eija  iiri  Omia  &  atngula 
^miaaa  cum  singulis  &  aepalib3  auis  Metis  &  £kninia  A»- 
j^ioe  Meetea  and  Boundes  nott  ut  ^avtur  |ptieular£  axpraai 
apifical,  £t  in  eisdem  Tabdis  sepat  Numet'  omiu  &  ain- 
gtay  Acra^  pceit  Terr  in  eisdem  content  simiiiS  aunt  ez- 
^A  «t  p  easdem  Tabuias  Rda86if'  eisdem  (aci  &  habiZ 
plenius  liquet  &  aj^Nuret.  Cttttm^  Nos  tarn  ^  &  in  Con- 
siderafifte  boni  yen  fidelis  &  acceptabilis  Servidj  ^baria* 
aimo  JPii  nro  de&ncl  &  uoti  p  ditcum  nup  Serviei?  firm 
Sobim  Pamplyn  modo  deftinct  nup  uno^  Valector''  Oaide- 
robe  Roba^  fira;  fact  existit  &  impens  Intenfittem  tuimus 
&  regai  pmiss  fedmua  dai«  &  concedere  dco  RolMo  Pam- 
plyn  faeredib5  &  Assign'  suis  imppm  Omn^  &  singut  Ter^  & 
Maris  aurmndat  ioundat  ac  subdit  Iniinda66ni  Maris  in 
dco  Ckmr  Qro  SoutlKton  In  pseeuC&e  cujus  rega)  ^hmsS 
fifi  pdSu^  pdict  Rot^tus  Pamplyn  unacum  Maria  Wandes- 
ford  Vidua  nup  Relict  Georgij  Wandesfbrd  de  KiriLlington 
"^  Ebojf  Militia  defunct  un'  Ffl  &  Hered  apparett'  ^ei 


ti  Pampiyn  &  Wittus  Wandesforde  de  Grayes  lane  in 
Conffiao  Midd  Armi^  Mari{  Margaret  a)  Fit  et  Hered 
apparan'  ejusdem  RolMi  Pamplyn,  di^sas  magnaa  Sumas 
Wgalia  Monete  Anglie  in  Exectt66e  ^cl  Comissionis  ac 
Capfittis  ^cl  InquiaiSbis  &  ^ct  Supvis  expenderunt 
Sed  OSeus  RoIMm  Pansplyn  ut  soft  refert^r  ^jt  antequam 


470  APPENDIX  TO  THE  PORTSMOUTH  HAttBOUR  CASE. 

Lras  iiras  Patentes  pniissof^  obtinuat.    &tffttiS(  igitiir  qd 
Nos  ID  Complemento  &  pformaofte  ^ict  regai  pmiss  nri 
^ict  diico  servient!  iiro  RoBto  Pampljn  ^autea  fact  & 
concess  ac  in  Consideraobe  8c  CompensaS&e  magna^  £x- 
pensa^f  tarn  antehac  ut  pfertur  p  p^cam  Mariam  Wandes- 
forde  &  Wilhim  Wandesforde  fact  &  pstit  quam  p  ^ict 
Mariam  Wandesforde  &  Wittum  Wandesforde  Hered  Eze- 
cutores  Deputat  sive  assign'  suos  impostef  ezpendend  & 
faciend  in  Maris  includend  ac  a  Man  recupand  ^nriss  sive 
tantum  aut  quantum  eoy  sic  includere  &  a  Man  recupare 
possunt   vel    suscepint  aut   agredientur  ad  Incrementum 
Reveno6nu    Corone  iire  Anglie  ac  ^  dif^sis  alijs  bonis 
Causis  &  Considera86ib3  nos  ad  ^sens  spiali?  moveo''   De 
Gra  nra  spiali  ac  ex  <3ta  Sciencia  &  mero  Motu  nris 
Dedimus  &  Concessimus  ac  p  ^sentes  p  nob  Hered  &  Suc- 
cessoribj  nris  Damus  &  Concedimus  ^at  Marie  Wandes- 
ford  &  Witto  Wandesford  Hered  &  Assign'^  suis  imppm 
Totam  illam  parvam  Insulam  nram  Anglice  vocat  Fowie 
Island  circumundat  Mari  Anglice  surrounded  by  the  Sea, 
abbuttan'^  australi?  &  P  occiden'  Anglice  South  and  by  West 
a  Villa  de  Emsworth  contineiT  p  Estimacoem  tres  Acras  una 
Viiptt  &  Vigint  ptii  TenP  cum  suis  Jurib3  Membris  & 
ptinen'  unif^sis  in  dco  Com''  iiro  Southton.     Necnon  totam 
illam  parcellam  ire  nre  inundat  Anglice  vocat  Oaze  que 
quondam  fuit  aut  modo  inundat  aut  subdit  est  Inundacoi 
Maris,  Anglice  overflowne  or  subject  to  the  Overflovi^ing  of 
the  Sea,  scituat  jacen*^  &  existen*^  in?  Villam  de  Emsworth 
pdict  &  Villas  de  Warblington,  Wade,  Havant  &  Langstone 
&  septentrionat  pt  Insut  de  Halinge  continen'  p  Estimacoem 
Sex  cent  nonagint  &  unam  Acram  &  Vigint  ptis*^  Terr'  sive 
plus  sive  minus  cum  suis  Jurib3  Membris  &  ptinei?  unif sis 
in  dco  Com''  iiro  Soutliton,  Necnon  tot  ilt  Sals  MariS  nr 
Anglice  vocat  Pearetree  Pointe  Salt  Marshe  qui  modo  fuit 
and  modo  inundat  aut  subdi?  est  Inundacoi  Maris  Anglice 
overflowne  or  subject  to  the  overflowing  of  the  Sea,  sdtnat 
jacei?  &  existen   in?  Villas  de  Emsworth  &  Warblingtoo 
^ict  cotitineiC  p  Estimacoem  quinq^  Acras  &  duas  Viigat 
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Terr  sive  plus  sive  minus  cum  suis  Juribj  Membris  & 
ptineiT  unif^sis  in  dco  Com'  iiro  Soutlitony  Necnon  omes 
il)  tres  a)  Sals  MariS    nostr'  Anglice  Salt   Marshes   qui 
quondam  fuerunt  aut  modo  inundat  ^unt  aut  subdit  sunt 
Inundacoi  Maris  Anglice  overflowne  or  subject  to  the  over- 
flowing of  the  Sea,  abbuttan  sup  vel  ^pe  septentrional  pt 
Later'  Insule  de  Haling  ^dict  adjungeii'  sive  abbuttan'  ad 
quosdam  Los  Anglice  vocat  Duckard's  Pointe  &  Swans* 
neast  Pointe  continen''  p  Estimacoem  quinquagint  Acras 
ire  sive  plus   sive  minus   cum  suis  Jurib;  Membris  & 
ptineiP  unif^sis  in  dco  Coia  iiro  Soutttton,  [&c.  &c. — enu- 
merating and  describing  in  the  same  mode  a  very  consider- 
able quantity  of  marsh  and  oaze  lands,  and  amongst  them 
the  following,  which  are  here  mentioned  because  they  were 
supposed  in  the  argument  to  bear  upon  the  claim  of  the  De- 
fendants]— Necnon  totam  illam  Parcellam  Tr'e  iire  inundat 
Anglice  Oaze  que  quondam  fuit  aut  modo  inundat  aut  sub- 
dit est  Inundacoi  Maris  Anglice  overflowne  or  subject  to 
the  overflowing  of  the  Sea  ezisten  unu  pt  cujusdam  Crece 
Goi?  vocat  Eason  Creeke  que  jacet  orientali?  a  quodam 
Molendino  aquatico  coi?  vocat  Anglice  the  Tyde  Mille  de 
Forton  in  ConoT  nro  Soutftton  jpdict  contineiT  p  Estima- 
coem quinquagint  duas  Acras  tres  Virgat  &  Vigint  ptis  ire 
sive  plus  sive  minus  cum  suis  Jurib3  Membris  &  ptinen' 
unif^sis  in  ConT  nro  Souttiton,  Necnon  totam  illam  Parcel- 
lam T?re  hre  Anglice  Oaze,  que  quondam  fuit  aut  modo 
inundat  aut  subdit  est  Inundacoi  Maris  Anglice  overflowne 
or  subject  to  the  overflowing  of  the  Sea,  existen'  alter'  part 
Crece  ultimo  menconat  continen  p  Estimacoem  Sex  Acras 
&  uniT  Virgat  ?re  sive  plus  sive  minus  cum  suis  Juribj 
Membris  &  ptineiC  unif  sis  in  dco  Com'  nro  Soutliton, 
Necnon  totam  ilium  salsum  Mariscum  nrm  Anglice  Salte 
Marshe  qui  quondam  fuit  aut  modo  inundat  aut  subdit  est 
Inundacoi  Maris  Anglice  overflowne  or   subject  to  the 
overflowing  of  the  Sea,  scituat  jacen'  &  existeiT  septen- 
trionali?  oriental!?  Anglice  Northeast  of  the  Tyde  Mille  de 
Forton  supramenconat  contineiT  p  Estimacoem  Sex  Acras 
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T?ra  ftm  plot  sive  mmiis  cum  tuis  Jntib^  Membrisft 
ptaneo'  unif^iia  io  dco  Com'  8ro  SoucK ton,  Nectioii  totum 
illwn  Hiisam  Mariscum  Arm  Anglice  Sake  Marshe  qui 
qttondam  fuit  ant  modo  inmidif  mat  subdit  eat  Imm* 
daSoi  Maria  Anglke  overflowne  or  subject  to  die  Oter- 
Aowing  of  the  Sea,  tcituat  jaceiP  8c  eKisteiT  australiP  mi  Laf 
prioria  Partis  de  Eaaon  Creeke  supramencoiiat  cotitineiP  f 
Eatimacoem  Octo  Aeras  T?re  sive  plus  give  minna  can 
attis  Jurib3  Membris  &  ptineiP  uni^sis  in  dco  Con?  nro 
Southt,  Necnon  totam  illam  pcellam  T?re  !(re  inunda'{  An- 
glice Oaze  coiS  vocat  Anglice  Stoke  Lake  que  quondam 
fuit  aut  modo  inundat  aut  subdit  est  Inundacoi  Maris  An- 
glice, overflowne  or  subject  to  the  Overflowing  of  the  Sea, 
scitnat  jacei?  fli  exiatei?  australi?  occidental!^  Anglice 
Southwest  a  Ville  de  Oosporte  in  Con?  nro  South?  ^ic7 
ad  Villam  de  Alverstocke  in  eodem  Com^  contineiP  p  Esti- 
maSoem  Centum  ViginI  Acras  T^re  sive  plus  sive  minus 
cum  suis  Jurib3  Membris  &  ptinetP  miif  sis  in  dco  Con?  nro 
Sotttltton,  Necnon  totum  ilium  salsum  Mariscum  nrm  An- 
giice  Sake  Marahe  qui  quondam  fuit  ant  modo  inundat  aut 
subdit  est  Inundacoi  Maris  Anglice  overflowne  or  aubject 
to  the  Overflowing  of  the  Sea,  scituat  jacei?  &  exiatei?  aus- 
trail?  ab  occidental  parte  Lacus  vocat  Stokelake  ultim'* 
menconaf  continei?  p  Estimacoem  Octo  Acras  T^re  sive 
plus  sive  minus  cum  suis  Jurib3  Membris  8c  ptinet?  uni- 
f^sis  in  dco  Con?  ^ro  SoutKton,  Necnon  totum  ilium  salsum 
Mariscum  n?m  Anglice  Sake  Marshe  qui  quondam  fuit  ant 
modo  inundal  aut  subdit  est  InundaSoi  Maris  Anglice  over- 
flowne or  subject  to  the  Overflowing  of  the  Sea,  scitna! 
jacen*^  &  existet?  in?  duas  Crecas  de  Stokelake  ult  men- 
conal  continei?  p  Estimagoem  Sex  Acras  T?re  sive  plus 
sive  minus  cum  suis  Jnrib5  Membris  8c  ptinen''  unif^  in 
dco  Cob?  Bro  South?.  [After  enumerating  many  other 
marshes  and  oazes,  the  grant  thus  proceeds] — Que  omnia 
&  singula  sepalia  pmissa  supius  menconal  8c  spifica^  nltrs 
tres  Part  ^icl  Ten?  ppe  Hilsey  8c  Portse;  postea  is 
^entibj  excepT  in  toto  extendunt  ad  Numef'  Quinq)  MiR 
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Centttm  &  octogint  novem  Acr^,  ot  p  ^icl  Tabulas  me 
Mappds  Supfils  Anglice  Mapps  of  Survey,  RelaSoe  eisdetn 
fact  8c  Kit  plenius  liquet  tC  apparet*  Ctt  uVBtlUM  de 
vHAan  G?a  Rra  ^ali  ac  ex  8ta  Sciencia  k  mero  Motu  !iris 
dediffiiia  fc  coticessimns  Ac  p  ^sentes  p  CoamderaSoib^ 
^cis  f  nets  hered  8c  Succe8sorib3  nriB  damns  &  concede 
mas  pfal  Marie  Wandesforde  &  Witto  Wandeaforde 
Offiea  8c  tiogulaa  illas  alias  T?ras  ilnis  Anglice  coi?  vocal 
Lez  Wastes  of  the  Sea,  Oaties,  Oazie  Oroundes,  Salsos 
Mariscos,  Crecas,  Portas  Anglice  Havens,  Lacns,  T?raa 
Anglice  vocat  Inletts,  Fittie  Groondes,  Glibses,  Neales, 
Beaches,  Bolders  and  Sandes  que  quondam  fuerunt  aut 
modo  sunt  inundal  aut  subject  sunt  InnndaSoi  Maris  An- 
glice, overflowne  or  subject  to  the  Overflowing  of  the  Sea, 
scitual  jacen'  8c  existen''8c  abuttan''  sup  juxta  ppe  vel  circa 
!e  Porte  coi?  vocal  Anglice  Bewlewe  Haven  8c  Porl  Ville 
de  Lymington  in  dco  ConT  iiro  SoutKton  Ac  sup  juxta  ppe 
vel  circa  Castrimi  Anglice  vocal  Hurst  Castle  f^sus  orien- 
tal pari  LitI  Maris  Anglice,  the  most  Easterly  parte  of  the 
Sea  .Coaste,  Con?  nri  Dorsetl  adjungen'  sive  abuttaiP  dco 
Com'  Zro  Souttfton,  ac  sup  juxta  fpe  vel  circa  Vilt  de 
Yarmouth  Thorley  &  Aton  in  Insula  Vectis  Anglice  vocal 
the  Iflle  of  Weight  8c  Porl  Anglice  vocal  Yarmouth  Haven, 
Ac  estenden''  ab  Oatio  Anglice  the  Mouth  pdici  Porl  de 
Yarmouth  f  sus  Vili  de  Freshwater  8c  lliorley  in  Insula  8c 
Conf  ^icl,  Ac  sup  juxta  ppe  vel  circa  Vilt  de  Newtowne 
8c  de  Shaflett  in  Insula  8c  Com'  ^icl,  Ac  sup  juxta  ppe 
vel  circa  quendam  Locum  vocal  Thomey,  scitual  jacen^  & 
existeiT  in?  ^cm  Locum  vocal  Thomey  ac  ceif  Terr'  nup 
recupal  ab  Inundacoe  Maris  coi?  vocal  Anglice  Braydmg 
Haven  in  Oriental  Parte  ^ce  Insule  Vectis  in  dco  Com'' 
nro  SoutbtoB,  Ao  sup  juxta  ppe  vel  circa  LitI  Maris  a 
quodam  Loco  Anglice  coif  vocal  Hooke  Pointe  ^pe  Vill 
Anglice  vocal  Hooke  Towne,  Ac  a  jpdici  Loco  Anglice 
vocal  Hooke  Pointe  f^sus  Jampnu''  sive  Coffiuii'  Anglice 
vocal  the  Heathe  or  Comon  abuttati'  sup  Parcum  Prenobilis 
Comitis  Soutliton  fpe  Villam  Anglice  the  Towne  of  Tich- 
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feilde,  Ac  extenden'  ab  Ostio  Portus  ^dce  Ville  de  Tich- 
feilde  ad  ultra  Villain  de  Busaelton  in  dco  Com  iiro  Soulk- 
ton,  Ac  sup  juxta  ^pe  vel  circa  utramq^  Partem  Portus  vel 
Fluvij  Anglice  the  Haven  or  River  of  SoutKton  ppe  Villas 
Anglice  the  Townes  of  Nettley  and  Weston  &  quendam 
Locum  Anglice  vocat  Itchin  Ferrey,  Ac  Villam  &  Com 
Soutttton  ac  Villas  de  Melbrooke  Redbridge  Eling  Hithe 
and  Fawlewe  in  dco  ConT  nro  Soutttton,  Ac  sup  juxta  ppe 
circa  vel  inf  quoddam  Castrum  Anglice  vocat  CaldshoU 
Castle  ac  ppe  pdict  Portum  Anglice  vocat  Bewlewe  Haven 
in  dco  Com''  iiro  Soutttton,  Ac  in  sup  juxta  ppe  vel  circa 
pdcm  Portum  Anglice  vocat  Bewlewe  Haven  extenden''  ab 
Ostio  pdci  Portus  inP  Villam  de  Exbury  &  quandam  Domu 
&  quasdam  T?ras  Anglice  vocat  Gums  ad  &  ultra  Abba- 
thiam  &  Villam  de  Bewlewe  ^ict  in  pdco  Coia  Sro 
Soutllton,  Ac  omes  alias  T^ras  PaS  Pastur^  Prat  Mariscos, 
Salsos  Mariscos  &  T?ra8  MariS  iiras,  T?ras  Anglice  vocat 
Glibses^  Wraccat  Anglice  Wracks^  &  T?ras  iiras  que 
Quondam  fuerunt  aut  modo  inundat  aut  subdit  suntlnundacoi 
Maris^  Littora  Coster'  Subbulones  &  Arenas  nras  cum  tot 
Increment  Maris  &  pfiS  Emolument  &  Hereditament  nns 
quibus  cunq^  cum  omib;  &  singulb  suis  Jurib^  Membris& 
ptineiT  unif'sis  incideif  vel  appendei?,  Ac  que  nup  recupat 
vel  relict  fuerunt  Anglice  were  forsaken  or  lefte  bare  and 
drie  by  and  from  the  Sea,  cum  omi  Incremento  Maris  cum 
suis  Jurib3  Membris  &  ptineiT  uni^sis  incideiP  Vel  appen- 
den ,  ac  que  ad  aliquod  tempus  de  tempore  in  tempus  im- 
posterum  derelinquentur  sive  a  Mari  recupabuntur  in  sup 
juxta  vel  circa  ^dict  Villas  de  Emsworth  &  Langstone  In- 
sulam  de  Halinge  ^dict  MariS  vocat  Drayton  Marshe 
^cam  Villam  de  Wymeringe,  Insulam  de  Portsea,  Castrum 
&  Villam  de  Portchester^  ^cm  Portum  de  Portsmouth, 
Fareham  Haven^  Locum  vocat  Hoe  Forde^  Pontem  vocat 
Wallington  Bridge^  ^cam  Villam  de  Gosporte,  Castrum 
vocat  Hasellworthe  Castle,  jpdici  Locum  Anglice  vocat 
Browne  Downe  Beacons,  pdcam  Villam  de  Lymington, 
pdSm  Pontem  vocat  Bolder  Bridge,  ^dcm  liocum  Vocat 
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Bulwarkes  Pointe,  ^cm  Locum  yocat  Key  Haven,  pdcm 
Locum  vocat  the  Chessell  or  Beach^  Castrum  vocat  Hurst 
Castle,  ^cam  Viilam  de  Bewlewe,  pdici  Villas  de  Yar- 
mouth, Thorley  &  Aton,  Villas  vocat  Newtowne  &  Shaflett, 
pdcm  Locum  vocat  Thoruey,  Villam  de  Ride,  Portum  An- 
glice  vocal  Brayding  Haven  in  Insula  Vectis  ^dict,  ^dict 
Locum  vocat  Hooke  Pointe,  Villam  vocat  Hooke,  Villas  de 
Titchfielde  S(  Busselton,  Portum  sive  Fluviu  Anglice  the 
River  of  Soiithton,  Villas  de  Nettley  &  Weston,  ^ic{  Lo- 
cum vocat  Itchin  Ferrey,  Villam  &  Com''  de  SoutKton, 
Villas  de  .Melbrooke  Redbridge  Elinge  Hithe  Fawlewe 
Castrum  vocat  Calshott  Castle,  Villam  de  Exburie,  ^cm 
Locum  vocat  Gums,  Abbathiam  de  Bewlewe,  ac  ceter' 
Met  8c  Smii?  quecunq^  in  his  ^sentibj  I9en86nat  spificat 
aut  alibi  ubicunq^  in.  ^dco  Com'.nro.  SoutKton  |Pconcess 
men6&nal  sive  intens  fore  concess  p  Rentes  (ft  ttl]!?ftt0 
de  ut$iori  Gra  nra  spiali  8c  8ta  Sciencia  &  mero  Motu  nris. 
ac  p  considerac6ib3  ^dcis  Dedimus  &  Concessimus  ac  p 
psentes  ^  nob  heredib3  &  successorib3  iiris  Damns  & 
Concedimus  jpfat  Marie  Wandesforde  &  Witto  Wandesforde 
Heredib3  &  Assign  suis  Omia  &  singula  Domos  Edificia 
Structur  Rivulos  Vivar  T?ras  mariscat,  T?ras  recupat  & 
relict  a  Mari,  I'^ras  que  quondam  fuerunt  aut  modo  sunt 
inundat  aut  subdit  sunt  Inunda66i  Marisi  Jampn,  Vias, 
vacua  Funda  &  Vias,  Semitas  Littora  Crecas  Bayas  Locos 
Anglice  vocat  Inletts,  Ripas  ac  T?ras  Anglice  Oaze  sive 
Oazie  Groundes,  Fittie  Groundes  Glibses  Neales  Beaches 
Bolders  and  Sandes,  Necnon  Omes  Fructus  pficua  Como- 
ditates  Aquas  Aqua^  Cursus  Locos  supinundat  in  omibj  & 
singulis  Crecis  Port  Lacub;  Fluvijs  Riiis  Anglice  Rifes 
iui  Fluxum  &  Refluxum  Maris  Riveras  Piscorias  Pisca66es 
&  Aucupa€6es  in  in9  vel  sup  ^missis^  Ac  omia  alia  Jura 
JurisdicSSes  Francbes  LilStat  Privile^  pficua  Comoditates  , 
Advantagia  Emolumenta  Possessiones  &  Hereditamenta 
nra  quecunc;^  cum  eoy  Jurib3  Membris'&  ptineiT  unif^sis 
cujuscunq^  sint  Geflis  Nature  seu  Spici^  sen  quibuscunqi 
Noib3  sciantur  censeantur  nuncupentur  seu  cognoscantur 
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scituat  jacei?  &  existen^  pveniei?  crescei?  renovan  con- 
tingei?  seu  eifigen  infra  vel  juxta  ^ict  Vilt  Insut  Castr 
Cres  Port  Fluvios  Hanilett  Locos  ac  cetei?  Met  &  Terr  in 
his  ^eotib3  supramenc&nat  spificat  aut  inteoden  fore  con- 
cess  p  ^sentes  aut  alibi  ubicunq^  in  p^co  Com  nro  Sontfi- 
ton  seu  iff  vel  infra  eo^  aliquem  vel  aliquos,  pdict  T7ra8 
Tenementa  rrata  Pascua  Pastur^  salsos  Mariscos,  Mariscos, 
T?ra8  mariscat,  T?ras  ioundat  sive  subdit  Inunda86i  Maris, 
Uttora^  Crecas,  Port  Anglice  Havens,  Inletts,  Ripas,  T^ras 
Anglice  vocat  Oaze  sive  Oazie  Groundes,  T?ras  Anglioe 
vocat  Glibses  Aren^  &  ce?a  ^missa  supius  p  Rentes  ^oa- 
cess  aut  men68nat  sive  in  tens  fore  concess  seu  eo^  alicoi 
seu  aliquib3  quoquo  modo  spectan'  ptinen''  inciden  vel  ap- 
penden'aututMembf^ptvel  pcelieo^em  in  jpmissis  su^as 
p  ^sentes  ^concess  aut  niei)€6nat  sive  intens  fore  conce^ 
seu  eo(  aliquo;  vel  alicujus  inde  pt  sive  pcelt  unquam  ante- 
hac  Hii  accept  cognit  occupat  &  reputat,  ac  que  de  tern* 
pore  in  tempus  imposto^  orientur  e£gent  germinabont 
florebunC  vel  excrescunt  ex  de  sup  vel  in  aliquib3  j^iss  p 
Rentes  ^concess  aut  men€6nat  sive  intens  fore  coticess  seu 
aliqua  eo;  pte  vel  parcella,  Quandocunq^  ^ca  pmiasa  seu 
aliqua  Pars  sive  pcella  dco^  pmisso^  respective  Muris  in- 
clus  defens  acquisit  &  recupat  enuit  ^  Mari,  aut  alit  a 
Mari  relict  Anglice  shal  be  bancked  fenced  gayned  and  re- 
covered ^om  the  Sea  or  otherwise  shal  be  forsaken  and 
lefte  bare  by  the  Sea.  (Ct  UlfSiUfl  de  uBiori  Gra  nra 
spiali  ac  ex  8ta'Sciencia  &  mero  Motu  nris  ac  p  &  in  Con- 
siderao&n''  ^ict  Volumus  &  p  ^sentes  p  not  hered  &  Sue* 
cessorib3  nris  concedimus  pfat  Marie  WandesfcNtle  &  Wiflo 
Wandesforde  Hered  &  AssigtTsuis  Qd  Nos  Hered  &  Sue* 
cessores  nri  anuatim  &  de  tempore  in  tempus  relaxabimus 
exoflabimus  acquietabimus  &  indempnes  conservabimus 
tarn  ^t  Mariam  Wandesforde  &  Wiftm  Wandesforde  Ex* 
ecutores  Administratores  Deputat  &  Assignat  aooa  quam 
^ict  Ten?  Salsos  Mariscos,  Terf'  roariscat  Anglice  Oaxes 
sive  Oazie  Groundes,  Fittie  Groundes,  GKbses,  Neales, 
Beaches,  Bolders,  Sandes,  Terr'  inundat  aut  subdit  Imm- 
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dftobi  Maris,  ac  cePa  omia  &  singula  ^missa  supius  p 
Paenies  pconcess  aat  inen66Dat  sive  intens  fore  toncess  & 
quamh  inde  Partem  sive  Parcellam  cum  eo^  ptineo'^  unif^sis 
f^U8  DOS  Hered  &  Successores  nros  .de  &  ab  omib3  & 
omiodis  Decimis  Garba^  Blado^  GraiT  Feni  Lani  Lioi 
Canabis  Agnella^  Planta^  Radis  SemiiT  &  Germin',  ac  ab 
<^ib3  alijs  Decimis  quibuscunq^  cujuscunq^  sint  Gefiis 
tain  major  quam  minpr'  que  modo  nob  debent  aut  de 
tempore  in  tempus  noli  Heredib3  &  Succes8orib3  nris  im-> 
posteff  devenerunt  aut  devenire  debuerunt  Rone  yel  ^extu 
aliquo^  ^misso^  aut  aficujus  inde  Partis  vel  Parcelle  p 
^sentes  ^concess  aut  men6&nat  sive  intens  fore  concess  p 
&  durante  ?mino  Septem  Annof  imediate  &  pxino'  sequen 
post  Recupa66em  Inciusionem  &  Defensionem  ab  Inun* 
d«66e  Maris  omiiT  &  singulo^  ^isso;  vel  alicujus  eo^ 
Partis  8c  Parcelle  respective  futui?  put  omia  &  singula 
eadem  j^issa  aut  aliqua  eo^  pars  &  parcella  de  tempore  in 
tempus  imposte^  sic  ut  ^fertur  recupari  includi  8c  defendt 
ab  InundacSe  Maris  conti^int  p  j^fat  Mariam  Wandesforde 
&  Wiihu  Wandesforde  £xecutores  Administratores  De- 
putat  vel  AssignaT  suos  aut  eo^  aliquem  sive  aliquos.  (Ct 
ttlt^ittlf  de  Gra  nra  spiali  ac  ex  8ta  Sciencia  &  mero  Motu 
Siris  dedimus  &  concessimus  ac  p  Rentes  p  Considera£6ib3 
^cb  p  not^  Heredib3  &  Succe8sorib3  oris  damus  &  con«- 
cedimus  ^t  Marie  Wandesforde  &  Wilto  Wandesforde 
Hered  &  Assign'  suis  Qd  ipi  hered  &  assign  sui  de  tem- 
pore in  tempus  ad  eof  Libitum  lil$e  &  licite  possint  & 
valeant  includere  &  inclus  retinere  Omia  &  singula  j^issa 
supius  p  psentes  ^oocess  aut  menSSoat  sive  intens  fore 
concess  tarn  contra  Mare  quam  ullum  aliu  Locum  absq^ 
aliqao  Detrimento  Impeti€6e  vel  Denega86enostr  Heredum 
vel  Successor  iiro^  vel  alicujus  a)  psone  vel  aliqua^  Per- 
aonaf ,  £t  aliquam  Molem  Sataract  vel  Scissu^  Anglice 
Bancke  Since  or  Cutt  sive  aliquod  vel  aliqua  eo;  de  tem- 
pore in  tempus  sup  ^^iss  sive  eo^  aliquo^  Parcell  inde 
eri^e  &  faSe  ^  Defensione  &  meliori  Manutenei?  Anglice 
Mayntenance  ^issoj^  &  p  Extrala66e  &  Exclusione  Maris 
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Anglice  Letting^  forth  and  keepiDg  out  of  the  Sea  ab  Idud- 
da66e  pmisso^.  (Ct  Ult'HUfi  de  ampliori  Gra  nra  spiali  ac  ex 
8ta  Sciencia  &  mero  Motu  nris  dedirous  concessimus  & 
confirmavimus  aa.p  psentes  p  Con8idera86ib3  ^ict  f  not 
Heredibj  &  SucceMorib3  nris  damus  concedimus  &  coo- 
firmamus  ^fat  Marie  VVandesforde  &  Witto  Wandesforde 
Heredib3  &  Assign^  suis  imppm  Qd  ipi  ^at  Maria  Wandes- 
forde   &  Wiltus  Wandesforde  Heredes  &  AssigiT  sui  de 
ceSo  posthac  de  tempore  in  tempus  imppm  fieant  teneant  & 
gaudeant  ac  liere  tenere  uti  &  gaudere  valeant  &  possint  in- 
fra pdict  Terr'  Tenementa  Prata  Paso  Pastur*  Salsos  Mi- 
riscos,  Mariscosi  Terr   nup  recupat   a    Mari,  Terf  quie 
quondam  fuerunt  aut  modo  inundat  aut  subdit  sunt  Inun« 
da66i  Maria  Anglice  vocat  Glibses,  Terr^  mariscat,  Aren, 
Wrecca  &  ceSa  omia  &  singula  ^missa  supius  p  ^sentes 
pconcess  aut  meii66nat  fore  coucess  ac  infra  quamit  inde 
Partem   sive    Parcellam  deinceps   imppm   tot  tanta  taiia 
eadem  fiumoi  &  consimilia  Regalitat  Jura  Jurisdic6&e8 
Franches  lilStat  Consuetudipes  Privilege  ^ficua  Comoditates 
Advantagia   Emolumenta   Possessiones  &.  Hereditaments 
quecunq^  quot  quanta  qualia  &  que  ac  adeo  plene  integre  & 
lilSe  ac  in  tam  amplis  Modo  &  Forma  ^ut  aliquis  sive  aliqui 
pdict  Terr^  Ten''  Prat  Pasc  Pastu^'  Salsos  Mariscos,  Maris- 
cos^Terr'  marisca},  Terr'  inundat  autsubdit  Inunda€6i  Marisi 
Arefiy  Wreccas  &  ceFa  omia  &  singula  ^missa  sapius  f 
Rentes  ^concess  aut  meii86nat  aut  intens  fore  concess  & 
quamh  seu  aliquam  inde  Partem  sive  Parcellam  Rone.vel 
^extu  alicujus  Charte  Doni  Concessionis  seu  Confirma- 
c6is  aut  aliqua;  Lra^  Paten  p  nos  seu  p  aliquem  Pro- 
genitor sive  Predecessof;  nro^  antehac  Kit  fact  vel  concess 
seu  confirmat  aut  Rone  vel  ^textu  alicujus  pscripc6is  Usus 
seu  Consuetudinis  antehac  Kit  seu  usitat  aut  aliS  quocunq^ 
legali  Modo  Jure  seu  Titio,  Ac'  in  tam  amplis  Modo  & 
Forma  put  nos  aut  aliquis  ProgenitO|(  sive  Predecessor 
nro^,  ^ict  ^miss  supius  p  j^sentes  ^oncess  aut  menoSoat 
fore  concess  &  quamh  seu  aliquam  inde  Partem  sive  Par- 
cellam t(uimus  gavisi  fuimus  aut  lluerunt  vel  gavisi  fuernnt 
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vel  Kere  uti  &  gaudere  debuimus  aut  tlere  utt  &  gaudere 
debueruQt  vel  debuit,  Ac  si  eadem  ^missa  fuissent  Miiris 
inclus  defens  acquisit  &  recupat  a  Mari  Anglice  had  beene 
baocked  fenced  gayned  and  recovered  from  the  Sea  p  nos 
aive  aliquem  Progenitor  iirof  vel  Predecessor  nro^  sive 
Miiris  includend  defendend  acquirend  vel  recupand  essent  a 
Mari,  Anglice  were  to  be  bancked  fenced  gayned  and  reco* 
vered  from  the  Sea  p  nos  sive  aliquem  vel  aliqaos  Succes* 
8or  nro;.  (Ct  Ult^itl^  de  Gra  nra  spiali  ac  ez  8ta  Sciencia 
&  mero  Motu  iiris  dedimus  &  concessimus  ac  p  ^sentes  p  8c 
in  ConsideraSftn'  ^ict  ^  npt  Heredib3  8c  Succe88orib3  iiris 
damns  8c  concedimus  jpfat  Marie  Wandesforde  8c  Witto 
Wandesforde  Heredib3  &  Assign'  suis  Omia  &  singula 
Ten?  Tenement  Prata  Pasc  Pastur'  Salsos  Mansers,  Maris- 
cos,  Terr'  mariscai  Terr  nup  recupal  a  Mari,  Terr'  que  quon- 
dam fuer  aut  modo  inundat  aut  subdit  sunt  Inunda£6i  Maris, 
Terr'  Anglice  vocat  Glibses,  Arenas  &  ceSa  omia  &  singula 
^missa  supius  p  ^sentes  ^concess  aut  men66nat  aut  intens 
fore  concesi  cum  eof  ptinen^  unif^sis,  adeo  plene  I'Ae  8c  integre 
ac  in  tarn  amplis  Modo  &  Forma  ^ut  ea  omia  8c  singula 
j^issa  supius  p  jpsentes  pconcess  aut  menc6nat  sive  intens 
fore  concesi  aut  aliqua  inde  Pars  sive  Parcella  ad  Manus 
nras  sen  ad  Manus  aliquo^t  Progenito^f  sive  Predecessor  8ro| 
nup  Regum  8c  Regina^  Anglic  aut  ad  Manus  eo{;  vel  eo; 
alicujus  Rone  vel  ^extu  Prerogative  regalis  Corone  nre 
Anglie  aut  eo{  alicujus  Rone  qd  eadem  pmissa  antehac 
fuerunt  a  Mari  Muris  inclus  defend  acquisit  &  recupat  sive 
aliS  a  Mari  relict,  Anglice  had  been  bancked  fenced  gayned 
and  recovered  from  the  Sea  or  otherwise  forsaken  and  left 
bare  by  the  Sea,  seu  posthac  sive  imposteff  Muris  inclus  de- 
fens acquisit  8c  recupat  sive  ali8  a  Mari  relict  fuerunt,  An- 
glice shall  hereafter  be  bancked  fenced  gayned  and  reco- 
vered from  the  Sea  or  otherwise  forsaken  and  left  bare  by 
the  Sea  aut  Rone  vel  ^textu  alicujus  Doni  vel  Concessionis 
Attinctu^  sive  Forisfcur  aut  Rone  Excaet  seu  quocunq^ 
aUo  legali'Modo  Jure  seu  TiBo  devenerunt  seu  devenire 
debuerunt  ac  in  Manib}  nris  jam  exbtunt  seu  exisSe  debent 
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tel  deberent,  aut  postea  devenire  debuenint  aut  possint  vt 
81  pdict  ^issa  Muris  inclus  defens  acquisit  &  recupat,  aut 
ali^  a  Mari  relict  fuissent  Anglice  had  been  bancked  fenced 
gayned  and  recovered  from  the  Sea  or  otherwise  forsaken 
and  left  bare  by  the  Sea  p  aliquem  Progenitor  sive  Prede- 
cessor firof  sive  a  Mari  Muris  inclus  defend  acquirend  & 
recupand  aut  Hii  a  Mari  relinquend  fuerunt  Anglice  were  to 
be  bancked  fenced,  gayned  and  recovered  firom  the  Sea  or 
otherwise  were  to  be  forsaken  and  left  bare  by  the  Sea 
P  nos  sive  aliquos  Successor  nror  ^dbttlHf -^tnmOf  { 
<PaUlietlDf  Omia  &  singula  ^dict  T?ras  Ten'  Prata  Paac 
Pastuf'  Salsos  Mariscos,  Mariscos,  T?ras  mariscat  &  Terr 
vocal  Vast  Maris  Anglice  the  Wastes  of  the  Sea  Oa2e8  ats 
Oazie  Groundes,  Cres,  Port  Anglice  Havens,  Lacus  Teit' 
Anglice  vocal  Inletts,  Fittie  Groundes,  Glibses,  Neales, 
Beaches,  Bolders,  Terr'  Muris  inclus  defens  acquisit  &  re- 
cupat  sive  ali^  a  Mari  relict,  Anglice  bancked  fenced 
gayned  and  recovered  from  the  Sea  or  otherwise  forsaken 
and  lefte  bare  by  the  Sea,  Terr'  que  quondam  fuerunt  aut 
modo  inundat  aut  subdit  sunt  Inundac6i  Maris,  Ter^  An- 
glice vocat  Glibses,  Arenas  Coster^,  Sabbuion'  cum  toto 
Incremento  Maris,  Reddit,  Ref£6es,  Remaneria,  Privilegia 
piicua  Emolumenta,  Comoditates  Advantagia  ac  Heredita- 
nienta  quecunq^,  ac  cePa  omia  &  singula  ^missa  supins  p 
^sentes  ^kx)nce8s  aut  menS^at  aut  intens  fore  concess  cmD 
eor  ptinen''  uni^sis  ac  quamlt  inde  Partem  &  Parcelfam 
^t  Marie  Wandesforde  &  Wifio  Wandesforde  Hered  & 
Assign''  suis  imppm,  Ad  solum  &  ppriu''  Opus  &  Usum 
^l  Marie  Wandesforde  &  Witti  Wandesforde  Hered  & 
Assign^  suor  imppm.  ^enetlHf  de  noB  heredib3  &  Suc- 
cessorib3  nris  ut  de  Manet'  iiro  de  Easte  Greenewicfa  in 
Com''  iiro  Kancie  p  Fidelitateo^  tantum  in  Ii1k>  &  coi  Soc- 
cagio  8^  non  in  Capite  nee  p  Serviciu''  Militare,  p  omib3 
Reddit  Servicijs  £xac66ib3  &  Demandis  quibuscunq^  pinde 
,  not5  Heredib3  &  Succe8eorib3  nris  quoquo  Modo  reddend 
solvend  vel  faciend,  lElellllf  ntlO  anuatim  no1$  Heredib3  ft 
Succe8Sorib3  iiris  de  &  p  ^ict  quart  Part  ^ict  Parcelt 
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Ten?  nostr'  inuadat  Anglice  Oaze  scitoat  jacen'  &  existen 
OGcideataliS  a  Parte  Portus  de  Langstone  supramenS&Dat  & 
septentrionali?  a  quodam  Loco  vulgo  vocat  Anglice  Master 
BouM*s  Salt  Workes  &  orientaliP  a  parte  Insule  de  Portsea 
^iet,  Ac  eciam  de  8c  p  ^ict  quarta  Parte  pdict  Salsi  Ma« 
risci  Anglice  Salte  Marshe  scituat  jacen''  &  existed'  orien- 
taliS  a  Metis  Anglice  Boundes  Villa;  de  Wymeringe  & 
Portsea  in  Insula  de  Portsea  jpdic  t,  Ac  eciam  de  &  p  ^ca 
qnarta  Parte  ^ict  alfius  Salsi  Marisci  Anglice  Salte 
Marsfae  scitual  jacen''  &  existei?  orientali?  a  parte  Insule  de 
Portsea  ^dict  &  occidentaliS  a  Parcelt  Ter/'  inundai  An- 
gHce  Oaze  supramenS&nat,  Quatuor  Denar  p  quatt  Acr', 
Ac  eciam  Reddend  anuatim  nob  Hered  &  Successorib3 
iiris  de  &  p  quarta  parte  omiiT  &  singula;  ce^a;  Acra; 
pmiBSOf  que  Muris  inclus  'defeni  acquisit  aut  recupat  aut 
bUS  relict  erunt  a  Mari  Anglice  which  shal  be  bancked 
'fenced  gayned  and  recovered  from  the  Sea  or  otherwise  for- 
saken and  lefte  bare  by  the  Sea  a  Dat  &  Confec66n''  ha; 
L?a;  lira;  Paten''  usq^  ad  Festum  Sci  Andree  Apti  quod  erit 
Anno  Dni  MilKmo  Sexcentesimo  &  tricesimo,  Quatuor 
Denaf'l^  quatt  Acra,  Ac  de  &p  trib^  alSis  Partib^  o^u  & 
singula;  Acra;  ^toisso;  que  Muris  inclus  defens  acquisit  & 
recupa'E  aut  all?  a  Mari  relict  erunt,  Anglice  which  shal  be 
bancked  fenced  gayned  and  recovered  from  the  Sea  or 
otherwise  forsaken  and  lefte  bare  by  the  Sea  a*  ^dict  Dat 
ha;  Lhi;  nra;  Paten''  usq^  ad  ^ctcm  Festum  Sci  Andree 
Apti  quod  erit  pdco  Anno  Dni  MilHmo  Sexcentesimo  & 
tricesimo,  unuT  Obulum  ^  quatt  Acra  sic  Muris  inclus  de- 
fens acquisit  &  recupat  aut  ali?  a  Mari  relict  Anglice 
bancked  fenced  gayned  and  recovered  from  the  Sea  or  other- 
wise forsaken  and  lefte  bare  by  the  Sea,  Ac  de  &  p  o<Qib3 
&  singulis  al^s  Acris  ^misso;  que  Muris  inclus  defens  ac- 
quisit &  recupat  aut  aliS  a  Mari  relict  erunt  Anglice  which 
shal  be  bancked  fenced  gayned  and  recovered  from  the  Sea,  or 
otherwise  forsaken  and  lefte  bare  by  the  Sea  post  ^dcni 
Festum  Sci  Andree  Apti  quod  erit  in  Anno  Dni  Milt  mo 
Sexcentesimo  &  tricesimo,  Quatuor  Denar' p  qualt  Acr 


482  APPENDIX  TO  THE  PORTSMOUTH  HARBOUR  CASE; 

sic  Muris  inclus  defens  acqutsit  &  reciipat  aut  ali?  a  Man* 
relic ty  Anglice  bancked  fenced  gayned  and  recoyered  from 
the  Sea  or  otherwise  forsaken  and  iefte  bare  by  the  Sea,  Ac 
de  &  p  omibj  &  singulis  Acris  ^teissof  qoe  modo  sunt  aut 
nup  fuerunt  aut  imposte^  erunt  Muris  inclus  defens  acquisit 
&  recupat  aut  ali?  a  Mari  relict,  Anglice  which  already  are 
or  hereafter  shal  be  bancked  fenced  gayned  and  recovered 
from  the  Sea  or  otherwise  forsaken  and  Iefte  bare  by  the 
Sea  ante  sive  post  Dat&  Confec66em  hap  Lrap  iirap  Paten , 
Quatuor  Denar  ^  quatt  Ac^',  si  modo  sunt,  nup  fuerunt, 
aut  imposteff  erunt  Muris  inclus  defens  acquisit  &  recupat 
aut  all?  a  Mari  reli^l,  Anglice  which  heretofore  have  benn 
or  hereafter  shal  be  bancked  fenced  gayned  and  recovered 
from  the  Sea,  or  otherwise  Iefte  bare  by  the  S^ea,  ad  Festa 
Sci  MicKis  '  Arctii  &  ADuncia66i8  Bte  Marie  Virginis  ad 
Receptum  Sc^cij  nri  Westn?  sen  ad  Manus  Ballivop  vd 
Receptop  ^missop  p  tempore  existen  p  equates  Por85e8  in 
taiib3  Modo  &  Forma  &  post  tale  Tempus  uuaUm  solvend 
l^tit  subsequentur,  Vidett,  prima  Salu€6ecujus}t  sepai  j^ntea 
Reddit  in  Forma  ^ict  reservat  p  quatt  sepat  ^is80{(  ^ntea 
concess  incipiend  ad  primu''  Festum  Sci  Mictlis  Arcki,  vel 
.  Bte  Marie  Virginis  quod  primo  evefiit  post  tempus  quo 
^at  Maria  Wandesforde  &  Wittus  Wandesforde  Heredes 
Executores  &  Assign^  sui  littime  possint  liere  pcipe  vel 
recipe  Reddit  &  j]^ficua  ejusdem  pcelle  vel  eayiem  Parce)la|; 
^cof  ]pmisso{(  p  qua  vel  quib3  ijdem  sepat  Reddit  exist 
in  Forma  ^dict  reservat  &  pacificam  &  fittinam  Posses- 
sionem inde  tiebunt  &  gaudebunt  Virtute  &  Vigore  alicujus 
Judicij  ad  Coem  Legem,  sive  Vigore  &  Virtute  alicujus 
Decreti  in  aliqua  Curia  Equitatis,  vel  Vigore  &  Virtute  ali- 
cujus Coroposicois,  vel  aliquap  Coniposi86nu'  quam  vel 
quas  ^at  Maria  Wandesforde  8c  Wiltus  Wandesforde  vel 
Hered  Executores  vel  Assignat  eo^  vel  aliquof  eo|  fecer 
cum  tali  psona  sive  ta1ib3  psonis,  qui  tempore  tat  Compo- 
8i66is  sive  Agreamenti  in  Possessione  eo{;  sepal  pdict  Prat 
Pasc  Pastur''  Mor''  Sals  Maris,  Maris,  Terr"  mariscat.  Vast 
Maris,  Ter/'  Anglice  vocat  Oazes  or  Oazie  Groundes, 
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Cres,  Port  Anglice  Havens,  Las,  Terr^  Anglice  vocat  In* 
letts,  Fittie  Groundes,  Glibses,  Neales,  Beaches,  Bolders 
&  ai  Terr   ^ntea  Muris  inclus  defens  acquisit  &  recupat 
aut  all?  a  Mari  relict  Anglice  formerly  bancked    fenced 
gayned  and  recovered  from  the  Sea.or  otherwise  forsaken 
and  lefte  bare  by  the  Sea,  ac  al  Tert'  que  quondam  fuerunt 
aut  modo  inundaf  aut  subdit  sunt  Inunda€6i  Maris  aut  ali- 
quot alio^  ^misso{(y  Et  qui  Jus  Hereditam  sive  Regalitat  & 
Jurisdic€6es  in   omib3   &  singulis    sive  aliquib3  ^misso^ 
Pdcof  Kere  ^tendent  p  qua  vel  quib3  ijdem  sepal  Reddit  in 
Forma  ^ca  reservat  erunt  vel  existen''.     Et  ulKus  de  Gra 
nra  spiali  ac  ex  6ta  Sciencia  8c  mero  Motu  iiris  dedimus  8c 
concessimus  pdonavimus  remisimus  relaxavimus  exoflavir 
mus  &  confirmavimus,  Ac  p  Rentes  p  Considera6tib3 
^cis  p  notS  Heredib3  &  Successorib3  nris  damns  conce- 
dimus  pardonamus  exofiamus  remittimus  &  reiaxamus  ^fat 
Marie  Wandesforde  &  Witto  Wandesforde  Heredib3'&  As- 
sign' sub  Omes  Intrusiones  Intra66es  &  Ingressus  de  &  in 
^ict  pmisB  supius  p  Rentes  ^concess  aut  menc6nat  sive  . 
intens  fore  coucess  aut  de  in  et  sup  aliquam  inde  Partem 
sive   Parcellam  antehac  p  ^ict  Mariam  Wandesforde  & 
Wiftm  Wandesforde  Heredes  &  AssigiP  suos  aut  p  aliquam 
aliam  psonam  sive  aliquas  alias  psonas  unquam  antehac  Kit 
sen  fact  sine  legali  Modo  Jure  sen  Titio,  Ac  Omes  &  sin- 
gulos  Exitus  Fines  Reddit  Reven86es  Anuitat  ^ficua  & 
Arreragia  quecunq^  omit?  &  singulo^'  jpmisso^  supius  expss 
&  spificat  ac  p  Rentes  ^oncess  aut  menc6nat  sive  intens 
fore  concess  8c  cujush  inde  Partis  sive  Parcelle  quoquo  Modo 
ante  Dat  ha^  Lra^  iira|  Paten    hucusq^'^venieii'  crescefl 
acciden'  incurs  sive  *solubity  Ac  omia  Arreragia  inde,  jpter 
Reddit  Servis  Tenuf'  &  Denat'  Sum''  supius.  p  ^sentes  re- 
spective reservat  vel  except,  Ac  insup  p  ^sentes  p  Con- 
siderac6ib3  ^cis  p  not5  Heredib3  &  Successorib3  iiris 
Damus  &  Concedimus  ^fat  Marie  Wandesforde  &  Witto 
Wandesforde  Heredib3  &  Assigi?  suis  Qd  Nos  Heredes  & 
Successores  iiri  imppm  aiiuatim  &  de  tempore  in  tempus 
exofiabimus  acquietabimus  8c  iodempnes   conservabimus 
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tain  pfat  Mariam  Wandesforde  8c  Wittum  Wandesforde 
Heredes  &  Assign'  saos  imppm  quant  ^ict  Terr  T&k 
Prata  Pasc  Pastur  SaUos  Mamcos,  Mariscos,  Ten  ma* 
riscat  que  qtiondam  fuerunt  aut  modo  inundat  aut  sobdS 
sunt  InundaSfti  Maris,  Ter?  Anglice  vocat  Glibses,  Terr 
que  nup  Moris  incluS  defens  acquiaiS  8c  recupa?  sive  ali?  a 
Mari  relict  fuerunt  Anglice  which  have  benn  bancked 
fenced  gayned  and  recovered  from  the  Sea  or  otherwiaa 
forsaken  and  lefte  bare  by  the  Sea,  aut  que  imposte^  Murb 
includend  defend  acquirend  8c  recupand  sive  alif  Mari  re- 
lict erunt  Anglice  which  shal  be  bancked  fenced  gayned 
and  recovered  from  the  Sea  or  otherwise  forsaken  and  lefte 
bare  by  the  Sea,  Ac  ce£a  omia  8c  singula  pmiasa  snpius  p 
psentes  ^^concess  aut  men6&nat  sive  intens  fore  concesi  8c 
qoamtt  inde  Partem  sive  Parcellam  cum  eo$  ptineti'  unif^ 
f^sus  nos  Hered  &  Successores  nros  de  8c  ab  omib3  8l 
omiodis  Corrod  Reddit  Dennr  Sumis  8c  omib3  quibus- 
cunq^  de  ^missis  supius  p  Rentes  ^oncess  aut  menoSnat 
sive  intend  fore  concess  sen  de  aliqua  inde  Parte  sive  Pmt- 
cella  noV  Heredib^  vel  Successoribj  oris  qooquo  modo 
exeuiT  vel  solvend  vel  supinde  f^sos  nos  Heredes  vel  Suc- 
cessores iiros  ofiat  sen  ofiand,  PreSquam  de  Servis  Tenur 
Reddit  8c  Denaf  Sumis  supius  p  ^sentes  reservat,  Volentes 
eciam  8c  p  ^^ntes  6rmi?  injungentes  8c  pdpientes  tam 
Thesaurar'  Cancella/'  8c  Baronib3  Sc^cij  iiri  pdict  p  tem- 
pore existeif  Hereduni  8c  Successor  &ro$  quam  omib3  & 
singulis  Receptorib3  Auditorib3  8c  alijs  Officiarijs  8c  Mi- 
nistris  nris  Heredum  8c  Successojf  nro^,  Qd  ipi  8c  eo|f  qnitt 
sup  solam  Demonstra66em  ha^  lira^  iira^  PatenciiT  vel  Ir- 
rotulamentum  ea^em  absq^  aliquo  alio  Bri  sen  Warrant  a 
noB  Heredib3  vel  Succes80rib3  iiris  quoquo  modo  impetrand 
obtinend  sen  psequend  plenam  iutegram  debitamq^  AUoca- 
66em  &  £xofia€6em  manifest  de  omib3  8c  omimod  humoi 
Corrod  Reddit  Feod  Anuitat  Pen6dib3  Por66ib3  8c  Dauuiojt 
Sumis  8c  0£iib3  quibuscunq^,  ^terquam  de  ^dict  Reddit 
Servis  Tenuf'  8c  Denar  Suihis  ^ntea  ut  pfertur  respective 
reservat,  ac  p  pdict  Mariam  Wandesforde  8c  Wittum  Wan- 
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desforde  Heredes  Executoires  &  Administratores  suos  sol'- 
veod  faciend  sive  pformaDd  de  ^toissis  seu  de  aliqtio  ^niiii- 
80f  not5  Heredib3  vel  Successorib^   Siris  quoquo  modo 
exeun'  seu  solvend  vel  supinde  f^sus  do9  Heredes  8c  Sue- 
cessores  iiros  ofial  seu  ofiand  ^fat  Marie  Wandesforde  & 
Vfifto  Wandesforde  Heredib3  8c  ^ssigiT  suis  facient  8c  de 
tempore  in  tempus  fieri  causabunt,  £t  he  Lre  nre  Patentes 
▼el  Irrotulament  eo^dem  erunt  anuatim  8c  de  tempore  in 
tempus  tarn  j^dict  Tbesaura/'  Cancellaf'Sc  Baronib3  Sc^cij 
nri  pdict  Heredum  8c  Successo^t  nro;  quam  offiib^  8c  sin- 
gulis Re€eptorib3  Auditorib3  8c  alijs  Officiarijs  8c  Ministris 
firis  Heredum  8c  Successor  iiro;  quibuscunq^  p  tempore 
existeiT  snfficiens  Warrantum  8cExofiaGio  in  hac  parte.     £t 
insup  de  ubiori  Gra  nra  spiali  ac  ex  8ta  Sciencia  8c  mero 
Motu  nris  8c  p  8c  in  Consideras  ^dict  Volumus  8c  Conce« 
_    dimus  ac  p  Rentes  p  noB  Heredib3  8c  Successorib3  iiris 
Damus  8c  Concedimus  ac  Inten86em  8c  Beneplitum  firm 
esse  declaramus  qd  bene  liceat  8c  licebit  ^fat  Marie  Wandes- 
forde 8c  Witto  Wandesforde  Heredib3  Executorib3  Admi- 
nistratorib3  Assigna?  Deputat  Servis  8c  Oparijs  eo^  vel  ali- 
cui  vel  a1iquib3  eo^  omi  tempore  8c  de  tempore  in  tempus 
imppm  futur    fodere  here   retinere  8c  asportare  quascunq^ 
parvas  Petras  Anglice  Small  Rocks,  Ac  eciam  Omes  8c 
omiraod  Lapides  crescen'^  jacen*^  vel  existen^  in  vel  juxta 
^cam  Insulam  Bram  Vectis  aut  aliu  Locum  quemcunq^ 
dee  Insule  adjungen'  vel  adjaceiT'  sive  eciam  alitP  Locum 
quemcunq^  in  vel  juxta  ^dcm  Con?  iirm  SouttiP  que  ad 
Ripas  vel  aliquod  at  necessariu  Adjumentum  Opis  ^ict 
erigend  sustentand  fortificand  reparand  emendend  sive  ma- 
DUtenend;   Anglice   setting  upp,  keeping  upp,  strengthning 
repayring  amending  or  maynetajning  the  Bancks  or  any 
*  tither  necessarie   Helpes  of  the    said   Worke,    necessaf' 
comoda  vd  idonea  fuer'.     (Ct  Ult?fU£f  Volumus  ac  p  ^ent 
|)  not^  Heredib3  8c  Successorib3  iiris  significamus  8c  decla- 
ramus Beneptitum  Sc  Intencoem  nram  fore  8c  esse   Qd  neq^ 
be  Lre  nre  Patentes  nee  aliquid  in  eisdem  content  aliquali^ 
se    extend    ad    Donacoem   sive  Concessionem   triu'  illa^ 
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Partiu'  ^ict  parcelt  Ter/*  nost?  inundal  Adglice  Oazcfs  si 
modo  iaundat  aut  subdit  sit  Inundacoi  Maris  Anglice  over* 
flowne  or  subject  to  the  Of  erflowidg  of  the  Sea,  aut  ali?  a 
Man  recupat  Anglice  bancked  fenced  or  wonn  from  the 
Sea  ante  Confeccoem  haf  Lra;  nra;  Patenciu^,  Quequidem 
Parcelie  Teri^  Anglice  Oaze  Groundes  scituatar  jacent  8c 
existent  occidentali?  a  parte  Portus  de  Langstone  supra- 
mencona't  &  septentrionali?  a  quodam  Loco  coi?  vocat  An- 
glice Master  Boulde's  Salte  Workes  8corienta1if  aparte  In- 
sule  de  Portsea  ^ict,  Quequidem  Parcelie  Terr  Anglice 
Oaze  in  toto  continent  p  Estimacoem  Trecent  &  duas  Acras, 
tres  Virgat  &  Vigint  ptis  T?re  s\ye  plus  sive  minus  cum  suis 
Jurib3  Membris  &  ptinen''  unif^sis  in  dco  Com''  nro  Soutt- 
ton,  Nee  ad  Donacoem  sive  Coucessionem  triu  illaj  Partiu 
^ict  Maris  nostr'  Anglice  vocat  Salte  Marslie  si  modo  m- 
undat  aut  subdit  sit  Inundacoi  Maris  Anglice  overflowne  or 
subject  to  the  Overflowing  of  the  Sea,  aut  ali?  recupat  a 
Mari  Anglice  bancked  fenced  or  wonne  from  the  Sea;  ante 
Confeccoem  hajf  Lfap  nra|f  Paten ,  Quiquidem  Salsus  Ma- 
riscus  scituat  jaeeiT  &  existeiT  orientaliP  a  MeUs  Anglice 
the  Boundes  Villa;  de  Wymering  8c  Portsea  in  Insula  de 
Portsea  ^ict  in  toto  continet  p  Estimacoem  Sex  Acras  & 
duas  Virgat  T'^re  sive  plus  sive  minus  cum  suis  Jurib3 
Membris  &  ptineiP  unif^sis  in  dco  Com  liro  SoutHton,  Nee 
ad  Donacoem  sive  Concessionem  triu  illat^  PartiiT  pdict 
Marisci  nri  Anglice  vocat  Salte  Marshe  si  modoinundat  aut 
subdit  sit  Inundacoi  Maris  Anglice  overflowne  or  subject 
to  the  overflowing  of  the  Sea  aut  ali?  recupat  a  Mari^  An- 
glice bancked  fenced  gayned  or  wonne  from  the  Sea^  ante 
Confeccoem  ha;  Lja;  iira;  Paten'',  Quiquidem  Salsus  Ma- 
riscus  est  scituat  jacen  8c  existen'  orientali?  a  parte  Insule 
de  Portsea  ^ict  &  occidentali?  a  parcelt  TerP  inundat  su- 
pramenconat  &  in  toto  continet  p  Estimacoem  duaa  Acras 
&  duas  Virgal  Terr'  sive  plus  sive  minus  cum  suis  Jurib3 
Membris  &  ptinen''  unif^sis  in  dco  Com^  nro  Souttlton,  Sed 
qd  he  Lre  nre  Patentes  quoad  pdic{  tres  Partes  ^ca; 
T?ra;  ul?  menconat  vocat  the  Oazes  ac  sepaliu  duo;  Salao; 
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Mariscoft  siroili?  uT?  mencona?^  Anglice  the  Sake  Marshes 
peoitus  vacue  erunt  &  nullius  Effect  in  Lege,  £t  nihilonii^ 
nus  qd  ad  Residuu    omiiT  &  singulo^  ^misso^  supius  p 
Rentes"  ^ODcess  menconaS  sive  intens .  fore  concess,  he 
Lfe  nre  Patentee  bone  Sc  sufBcientes  in  Lege  ^dic?  Marie 
Wandesforde  &  Witto  Wandesforde  Heredibj-  &  Assigil' 
8uis  imppm  stabunt  &  existent,  Aliquo  in  his  Lfis  nris  Par 
tentib^  in  contrariu^  inde  non  obstante.   (£t  uWlUfi  de  am* 
pliori  Gra  iira  spiali  ac  ex  8ta  Sciencia  &  mero  Motu  nris 
Volumus  ac  p  ^sentes  jp   Consideracoib3  pdcis  p  noK 
Heredi'b3   &   Successorib3    nris   Damus  &    Concedimus 
^fa?  Marie  Wandesforde  &  Witto  Wandesforde  Heredib3  & 
Assign'  suis  Qd  he  Lfe  iire  Patentes  vel  Irrotulamentum 
eo^  erpnt  in  omib3  &  p  omia  firme  valide  bone  sufficientes 
eff cuales  in  Lege  erga  &  contra  nos  Heredes  &  Successores 
Bros  tanii  in  omib3  Curijs  iiris  quam  alibi  ubicunq^  infra 
Regnu'^  hrm  Anglie  absq^  aliquib3  Confirmacoib3  Licencijs 
vel  Tolleracoib3  de  noB  Heredib3  vel  Successorib3  nris  im- 
poste^  p^dic?  Mariam  Wandesforde  &  Wittm  Wandesforde 
Hered  &  Assign  suos  aut  eo^  aliquem  pcurand  aut  obti« 
nend,  j^Otl  ObjStdntt  male  noiand  male  recitand  aut  non 
noiand  sive  non  recitand  vera  &  recta,  8ta  &.  supat  Noia 
|?dic?  Terr^  Ten  Prat  Pasc  Pastur''  Sals  Maris,  Terr''  w^ 
riscat  que  pantea  Muris  inclus  defens  acquisi?  recupaiP  sive 
all?  a  Mari  relict  fuer',  Anglice  the  Landes  which  hereto*, 
fore  have  benW  bancked  fenced  gayned  and  recovered,  from 
the  Sea  or  otherwise  forsaken  lefte  bare  and  drie  by  the 
Sea,~aut  que  imposte^  Muris  includend  defend  acquirend  &. 
recupand  aut  alit  a  Mari  relict  erunt  Anglice  which  here- 
after sbal  be  bancked  fenced  gayned  and  recovered  from  the 
Sea  or  otherwise  lefte  bare  add  drie  ^y  and  from  the  Sea, 
Ac  Terr' que. quondam  fuerunt  aut  modo  inundat  aut  subdit 
sunt  Inundacoi  Maris  Anglice  the  Landes  that  formerly 
have  benne  and  now  are  overflowne  pr  subject  to  the  over- 
flowing of  the  Spa,  Et  Terr'  voca?  Vast  Maris,  Ter?  An- 
glice Oaze  al  the  Oazie  Groundes,  Las,  Cres,  Port  Anglice 
Havens,  Terr''  Anglice  Inletts,  Fittie  Groundes,  Glibses, 


488  APP£NDIX  TO  THE  PORTSMOUTH  HARBOUR  CASE. 

Beaches,  Boldera,  Littof'  Coster',  Sabiillofl,  AreiT  &  ceSo; 
omiu  et  singuloy  ^issoy  supius  p  Rentes  ^oncess  aat 
meoGonaS  sive  inteni  fore  concesi  aut  aHquam  inde  Partem 
siTe  Parceihtm,  Et  Non  obstante  male  noiand  male  recitand 
aut  non  noiand  sive  non  recitand  veras'  rectas  &  aepales 
Metas  sive-fminos  omiiT  &  singulo;  sive  aliquo^  ^taiiBsoff 
supius  p  Rentes  pconcess  aut  mencona?  sive  inteni  fore 
concess  aut  alicujus  inde  Partis  sive  Parcelle,  £t  Non  Ob- 
stante male  recitand  vei  non  recitand  aliquam  Dimissionem 
sive  Dimissiones  Concessionem  sive  Concessiones  aut  ali- 
quas  Lras  Patentes  p  nos  seu  p  aliquem  Progenitof  vd 
Predecessor  firo^  de.^toissis  supius  p  ^sentes  ]^oncessaat 
menconaS  sive  inteni  fore  coucess  seu  de  aliqua  inde  Parte 
sive  Parcetla  focS  existen'  de  Recordo  vel  non  de  Recordo 
▼el  sHi  quali^canq^y  Et  non  obstante  male  noiand,  male  re* 
citand  aut  non  noiand  sive  non  recitand  vera  recta  &  sepalia 
Noia  omiu  aliquof  sive  sepali«P  Tenenciu'^  Firmario^  sive 
Occupatof  aliquof  ^misso;  supius  p  ^sentes  ^oncesi  ant 
mencona?  sive  inteni  fore  concesi  aat  alicujus  inde  Partis 
sive  Parcelle.  Et  Non  obstante  male  noiand  male  recitand 
non  noiand  aut  non  recitand  aliquam  Villam  Hamlet  Pare- 
chiam  Locum  vel  Com''  in  quib5  vel  juta  qoe  omia  singula 
sive  aliqua  ^toisso^  p  ^sentes  pcoDcesS  aat  menoonat  sive 
inteni  fore  concess  aut  aliqua  inde  Pars  sive  Parcella 
existunt  &  existtt.  £t  Non  obstante  male  noiand  aut  male 
recitand  aut  non  noiand,  aut  non  recitand  aliquam  Valna- 
fi6em  aut  veram  Valua66em,  aut  a&nalem  Valorum  omiiP  & 
singula^  aut  aliquay  Acrajf  ^^issojf  p  Rentes  ^concesi  ant 
men66nal  aut  inteni  fore  concesi  aut  alicujus  inde  Partis  sive 
Parcelle,  Aut  anualem  Reddit  reservat  de  in  sup  aliquam 
inde  Partem  sive  Parcellam  in  his  Lfis  Patentib3  ex^i  & 
ccfnteoH,  Et  Non  obstante  male-inveniend  aut  non  inveniend 
Officii?  &  Officia  aut  Inquisi66em  sive  InquisiS6  omiu  & 
singulaff  sive  aliquo;  j^missoj;  supius  p  ^sentes  ^onseai 
aut  men66nat  sive  inteni  fore  concesi,  aut  alicujus  inde 
Partis  sive  Parcelle,  p  que  Titlus  nostr  inveniri  debuit  ante 
Confec66em  haff  Lrajf  iirajf  Paten.      £t  Non   obstante 
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Statuto  in  Parliament  Dili  Henrici  nup  Regis  Anglie  Sexti 
Antecessoris  iiri  Anno  Regni  sui  decimo  octavo  fact  & 
edity  Et  Non  obstante  Statu t  in  Parlianiento  Dni  Hen- 
rici nup  Regis  Anglie  Quarti  Antecessoris  Sri  Anno  Regni 
sui  primo  fact  &  edit.  Et  non  obstaQtib3  aliquib3  alijs 
Defectib3  in  non  vere,  aut  non  recte  noiand  aut  non 
noiand  cert  aut  ver  Numer'  Quantitat  aut  Quantitates 
Valoris  aut  Qualitates  Acra^  ^misso^  &  ^sentes  ^concess, 
aut  nien66nat  sive  intens  fore  concesi  aut  alicujus  inde 
Partis  sive  Parcelle,  Et  non  obstante  aliquo  alio  Defectu  ' 

Actu  Alienac6e  Provisione  sive  Restric86e  in  aut  aliqua  Re 
Causa  vel  MaSia  in  aliquo  inde  in  contrariu  non  obstante. 
Volumus  eciam  &c.  abs<]^  Fine  &c.  Eo  qd  ex^ssa  mencio 
&c.  )n  Cujus  Rei  &c.  T.  Ijb  apud  WesnP  quarto  decimo 
Die  Julij. 

p  Bre  de  privato  SigiHo. 
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INDEX 


TO  THE 


PRINCIPAL   MATTERS, 


^c.  %c. 


A. 


ACCOUNTS. 


In   what  cane,   though   settled  and 
signed,  not  conclusive. 

Sec  Attorney  and  Client. 


ACTION. 
{On  Bond.) 

See  Contract. 
{For  Libel) 
See  Libel. 

AFFIDAVIT. 

{To  oppose  Bail.) ' 

See  Bail. 

{Of  Service.) 
Where  the  affidavit  of  service  of  de- 


claration in  ejectment  stated,  that  it 
had  b^en  left  with  the  wife  of  the 
tenant  in  possession,  the  husband 
having  absconded^  it  was  held  to  be 
insufficient  to  found  a  motion  for 
judgment  against  the  casual  ejec- 
tor. 
Doe  d.  Harrison  v.  Roe  ....  page  30 

See  Practice  (at  Law) — 
Revenue. 


ANSWER. 

Referring  for  impertinence. 

See  Practice,  (in  Equity.)* 

An  answer  to  amendments,  consisting 
only  of  a  denial  of  a  .statement  in 
the  bill,  which  the  Defendant  had 
already  in  effect  answered  in  his 
first  answer,  ordered  (on  motion) 
to  be  taken  off  the  file. 

Newham  v.  Majf ...117 


ASSESSMENT  OF  DAMAGES. 
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Where  trial  staid  for  want  of, 
See  Practice  (in  Equity)  No.  7. 

Where  Modus  well  laid^^in, 
See  Modus. 


APPOSAL. 

(Of  Sheriffs.) 
General  orders  respecting 


114 


ARREST  OF  JUDGMENT. 
See  Landlord  and  Txnant. 


ASSESSMENT  OF  DAMAGES. 

The  jury  having,  upon  the  trial  of  an 
action  for  a  libel,  found  a  verdict 
for  the  Plaintiff  in  tlie  action  on 
the  i89ue8  joined  upon  the  plea  of 
not  guilty,  and  also  on  the  second 
and  sixth  special  pleas,  without 
assessing  damages,  and  having 
found  for  the  defendant  in  the  ac- 
tion on  the  other  issue  as  far  as  it 
related  to  all  the  other  five  special 
pleas,  the  Court  below  ordered 
judgment  to  be  entered  for  the 
Plaintiff  on  the  issue  upon  those 
pleas,  non  obstante  veftdkto  pro  De- 
Jfendente. 

Ciement  v.  Lexoisy  Gent 181 

The  verdict  found  for  the  Plaintiff  in 
the  action  on  the  first  issue  joined 
on  the  plea  of  not  guilty,  and  on  the 
second  issue  in  so  far  as  it  related 
to  the  second  and  sixth  special 
pleas  by  way  of  justification,  held 

VOL.  X. 


to  be  imperfect  by  reason  of  the 
omission  on  the  part  of  the  jury 
who  tried  tha  issue  to  assess  the 
damages,  and  therefore  void.  Af- 
firmed* 

Ibid. 

The  Court  below  having  also  awarded 
a  writ  of  inquiry  to  assess  the  un- 
assessed  damages    on  the  issues 

"  found  for  the  Plaintiff  below,  where- 
upon judgment  was  afterwards  en- 
tered up  for  the  damases  found  by 
the  inquisition;  the  judgment  of 
the  Court  of  Kins's  Bendi  in  that 
respect  was  annulled  for  error  in 
awarding  writ  of  inquiry,  and  the 
final  judgment  reversed* 

Ibid. 

Such  omission  on  the  part  of  the  Jury 
is  not  to  be  supplied,  by  a  writ  of 
inquiry,  because  the  Defendant 
would  thereby  lose  his  right  to  die 
remedy  by  attaint  for  a  finding  of 
excessive  damages. 

Ibid. 
> 

The  Defendant  to  the  action  there- 
fore held  to  be  entitled  to  a  venire 
de  nofoo,  by  reason  of  the  void  ver- 
dict for  want  of  assessitient  of 
damages  as  to  the  issues  found  for 
the  Plaintiff. 

Ibid. 

[Since  this  decision,  see  6  Geo.  4,  c. 
50,  s.  60,  abolishing  the  process  of 
attaint  of  Juries.] 

Ibid. 

Semble,  the  Judge  before  whom  the 
issues  were  tried  should  have  di- 
rected the  attention  of  the  Jury  to 
the  question  of  damages  on  the 
finding  for  the  Plaintiff, 

Ibid. 

K  K 
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ATTORKET  AND  GX.IKNT. 


ASSIGNEE. 
See  REFLBvm  Bokd. 

ASSIGNMENT. 
(Of  Replevin  Bond.) 

See  Rbplbyin  Bond. 


AVERMENT. 

See  P^EApiKo  (at  Xiaw) — Contract, 
No.  4. — ^PLEADiNd  (CriminiJ.) 


ATTORNEY  AND  CLIENT. 

Account  between  Attorney  and  Client, 
altbough  long  sinoe  settled  and 
signed^  will  not  be  considered  con- 
clusive as  against  the  latter;  and 
if  any  items  oif  chaise  can  be  im- 
peached, the  accounts  will  be  so 
far  re-opened  by  the  Court,  on  a 
bill  filed  for  that  purpose,  as  that 
the  Plaintiff  will  be  allowed  to  sur- 
charge and  falsify. 

Johnes  v.  Lloyd t  -CIS 

A  case  made  out  by  the  suit,  will  en- 
title the  Plaintiff  to  an  issue  at  law 
to  try  the  fairness  of  the  impugned 
charges,  although  founded  on  bonds 
set  up ;  and  if  he  succeed  in  the 
issue,  the  Court  will  proceed  with 
the  investigation  by  reference  to 
the  Master. 

Ibid. 

A  bond  given  by  a  Client  to  his 
Attorney,  for  the  difference  be- 
tween a  sum  received  by  the  latter, 
as  a  composition  for  a  debt  due  to 
him  from  a  debtor  of  both  of  thejn, 


for  the  purpose  of  indemnifying 
the  Attorney  from  loss  by  the 
transaction  in  having  siffned  the 
general  composition  oeeo,  held  to 
be  impeached  by  eatabtishing  tliat 
facty  and  the  amount  intended  to 
be  secured  by  it  falsified  thereby, 
and  disallowed  by  the  Master  on 
the  reference  to  him  of  the  charges 
set  up  by  the  accounts,  and  con- 
firmea  by  the  Court  on  exceptions 
to  his  report. 

Wd. 

The  Court,  on  such  a  suit,  will  not 
re-open  or  disturb  settled  accounts, 
further  than  as  to  the  particular 
charges  that  can  be  impeached; 
and  where  fraud  in  respect  of  those 
charges  is  found  by  the  Jury  on 
the  issuCi  that  will  not  be  sufficient 
to  give  the-  Plaintiff  a  decree  for 
.re-opening- the  accounts,  if  die 
fraud  affect  third  persons,  and  not 
the  Plaintiff,  and  was  practised 
with  the  concurrence  of  the  Plain- 
tiff; but  in  a  case  of  an  Attorney 
and  Client,  it  will  let  io  the  latter 
to  set  up  the  amount  of  any  charges 
which  he  can  impeach  and  falsify, 
and  of  any  sums  not  credited  to 
him  in  the  accounts,  to  a  credit  Son 
which  he  can  shew  himself  to  be 
entitled  in  deduction  of  the  ba- 
lance appearing  against  him  taken 
from  tlie  foot  of  the  accounts, 
without  further  disturbing  the  set- 
tled accounts. 

IM. 

Large  sums  in  gross,  as  charg^  in 
such  accounts,  roust  he  supported 
by  detail  of  items  composing  them, 
or  they  will  not  be  allowed. 

Ibid. 

All  the  costs  of  all  the  proceedings 
in  Equity  ^nd  at  Law,  of  a  Plain- 
tiff succeeding  in  any-  respect^  and 


BOND. 


CONSTRUCTION. 
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to  any  extent  however  small,  un- 
der circunoAtances  of  misconduct 
on  the  part  of  the  Defendant,  in  a 
case  where  he  haa  been  the  confi- 
dential profiessiooal  adviser  of  the 
Plaintiff— fliven  to  the  Plaintiff. 
Johnes  v.  Lic^d  .  > 62 


B. 

BAIL. 

1.  Where  it  appears  from  the  affida- 
vits Gked  in  opposition  to  bail,  that 
they  are  persons  of  low  condition 
and  desperate  circumstances,  and 
such  aa  onght  not  to  have  been 
brought  before  the  Conrt  to  justify 
as  bail,  and  they  are  rejected  in- 
stonier  on  that  ground,  time  will 
not  be  given  to  answer  the  affida- 
vits, or  for  any  other  purpose. 

Anon 8 

2,  On  an  application  on  the  part  of 
Bail  for  enlarging  the  time  for  ren- 
dering their  principal  confined  in  a 
county  gaol,  under  sentence  of  the 
Court  of  King's  Bench,  until  eight 
days  after  the  expiration  of  the 
time  for  which  he  was  sentenced 
to  be  imprisoned  (one  year),  the^ 
Court  granted  a  rule  to  shew  cause, 
which  they  afterwards  made  abso- 
lute without  costs. 

Ex  parte  the  BaUy  , 

Re  Roach  v.  Boucher I04f 

BANKRUPT. 

See  Extent,  No.  2, 


BOND. 

{ReplevinJ) 

See  Rbplsvin  Bond. — PLEADiKa 
(at  Law.) 


(For  securing  Money.) 

See  Attorket  ani>  Client. 

(  To  Ckmeelhr  in  case  rf  Lunacy) 

See  Extent,  No.  2. 

{Action  on  Bond  for  the  perfomumce 
of  Contraei.) 

See  CoNTBAcr. 


c. 


CHARGE. 

(Upon  real  Estate.) 

See  Construction  of  Will,  No.  9, 

10,  11. 


CHARTER. 
See  Grant. 


COMPOSITION. 

(For  Tythes  in  Kind.) 
See  Modus. 


CONSTRUCTION. 

(Cff  Statutes.) 

See  Pleading  (Criminal) — Evidence 
— ^Landlord  and  Tenant,  1 1  Greo. 
«,  c,  19. 
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CONSTRUCTION. 


CONTRACT. 

1.  It  is  no  answer  to  an  adkmat  Law 
for  nonpayment  of  the  remainder 
of  purchase  money  agreed  to  be 
paid  to  the  vendor  on  his  execut- 
ing a  bond  conditioned  to  cause 
the  title  to  be  completed,  and  the 
premises  to  be  conveyed  to  the 
vendee,  that  he,  the  vendor,  pur- 
chased the  estate  sold  at  a  safe  of 
the  property  of  a  bankrupt,  whose 
assignee  he  was. 

Willait  V.  Clarke «07 

2.  Time  is  not  of  the  essence  of  tuck 
a  contract. 

Ilnd, 

3.  Nor  is  it  an  objection  to  the  ac- 
tion that  the  bond  was  not  tendered 
to  the  obligee  till  two  years  after 
the  time  when  the  money  was  to 
be  paid  by  him. 

llnd. 

4.  Pleading. — It  is  not  a  ground  for 
arresting  the  judgment,  that  such 
a  tender  is  averred  in  the  declara- 
tion to  have  been  made  afterwards, 
viz.  on  the  (&c.^  two  years  after 
the  day  when  the  money  should 
have  been  paid,  "  afterwards'*  be- 
ing the  substance  of  the  averment, 
the  time  under  the  videlicet  being 
immaterial. 

Ibid. 


9      f 


t  '         .    <    « 


. .  "y 


CONSTRUCTION  OF  WILL. 

1.  A  testator,  who  was  a  mortgagee, 
devising  all  the  rest  and  residue  of 
his  freehold^  leasehoU  and  copy kold 
estates  in  possession  or  reversion,  to- 
gether with  all  his  goods,  chattels, 


&c.  mortgages  and  debts  to  a  lega- 
tee, stAject  to  the  payment  of  his 
debtSy  Sfc.  and  also  appointing  the 
legatee  executor  of  his  wilk — Held 
not  to  have  thereby  devised  the 
leffal  estate  in  the  mortgaged  pre- 
mises to  such  legatee;  and  that 
such  legal  estate  chd  not  therefore 
vest  in  nim,  but  descended  to  his 
heir  at  law;  because,  although  the 
words  of  the  devise  would,  standing 
alone,  have  been  sufficient  to  have 
carried  the  l^al  estate  in  the  mort- 
gaged premises,  which  may  be  so 
devised ;  yet  beiog  qualiBed  by  the 
subjection  to  the  payment  of  debts, 
a  purpose  to  which  the  money  se- 
cured was  alon^  applicable,  and 
not  the  premises,  it  must  be  taken 
not  to  have  been  the  intention  of 
the  testator  that  the  legal  estate 
therein  should  pass. 
Silvester^  Bart,  Y.Jarman.  .  •  .^ .  •  78 

%.  In  a  devise  the  words — ^^  And  I 
earnestly  recommend  to  my  said 
wife  the  care  and  protection  of  my 

.  affectionate  (friendt)  most  heartily 
beseeching  my  said  wife  that  she 
will  permit  and  suffer  the  said 
(friend)  to  live  and  reside  with  her, 
and  that  she  will  afford  to  the  said 
(friend)  the  same  kind  attention 
and  tenderness  which  has  been 
.  always  shown  her  in  my  lifetime. 
And  I  seriously  and  warmly  entreat  • 
my  said  wife  at  her  decease  to 
settle  and  assure  to  tiro  trustees 
such  part  of  my  real  estate  as  she 
shall  think  proper  for  the  special 
purpose  of  securing  to  the  said 
(person)  during  her  natural  life  (in 
case  she  survives  my  said  wife,  (but 
not  otherwise,)  such  an  income  as 
will  enable  the  said  (nominee)  to 
enjoy  all  those  comforts  of  life 
which,  she  has  hitherto  been  used 
and  accustomed  to,  leaving  the 
amount  of  such  income  to  the  en- 
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tire  discretion  of  my  said  wife»" 
although  sufficient,  per  se,  to  raise 
a  trusty  do  not  do  so  where  they 
are  coupled  with  words  of  conn- 
fidence  in  the  discretion  of  the 
devisee  as  to  the  exercise  of  a  con- 
trolling power  conferred  upon  her 
by  the  will,  such  as  these — **  And 
I  have  devised  and  bequeathed  the 
whole  of  my  said  real  and  personal 
estate  hereinbefore  particularly  set 
forth  unto  my  said  dear  wife,  (and 
which  she  roust  acknowledge  not 
to  be  inconsiderable,)  unfettered 
and  unlimited,  in  full  confidence, 
and  with  the  firmest  persuasion, 
that  in  her  future  disposition  and 
distribution  thereof,  she  will  dis- 
tinguish the  heirs  of  my  late 
father,  by  devising  and  bequeath- 
ing the  whole  of  my  said  estate, 
together  and  entire,  to  such  of  my 
said  £ither's  heirs  as  she  may  think 
best  deserves  her  preference." — 
Held,  that  by  the  latter  clause  no 
trust  was  raised  for  the  heirs  at 
law  of  the  testator's  &ther,  or  any 
of  them,  the  words  and  objects  of 
the  bequest  being  too  vague,  unde- 
fined, and  uncertain.  Graham, 
Banm,  dissentiente. 
Heneage  v.  Lord  Fisc.  Andaver  .  .290 

S.  A  trust  in  equity  under  a  will  can- 
not be  set  up^  after  the  death  of 
the  person  to  whose  discretion  it 
had  been  referred  to  perfect  it,  by 
settling  and  stating  the  amount  of 
tlie  benefit  to  be  conferred,  because 
such  a  discretion  is  personal. 

Ibid. 

4.  But  the  case  of  a  charity  forms  an 
exception  to  that  rule. 

Ilnd. 

5.  A  recommendation  or  desire  ex- 
pressed in  a  will,  that  the  devisee 
to  whom  the  will  declares  the  tes- 
tator '*  has  devised  aqd  bequeathed 


the  whole  of  his  real  and  personal 
estate,  unfettered  and  unlimited, 
in  full  confidence,  with  the  firmest 
persuasion*'  that  she  will  adopt  it, 
t.  e.  "  that  in  her  future  disposition 
and  distribution  thereof  she-  will 
distinguish  the  heirs  of  my  late 
fiither,  bv  devising  and  bequeathing 
the  whole  of xaj  said  estate,  toge- 
ther and  entire,  to  such  of  my  said 
father's  heirs  as  she  may  think 
best  deserves  her  preference,"  is 
not  confined  strictly  to  the  heirs  at 
law  of  the  original  testator,  but 
may  be  applied  to  any  or  either  of 
all  his  direct  descendants. 
Mereditk  v.  Heneage 906 

6.  Thus,  in  such  a  case,  the  second 
testator  may  devise  to  a  son  of  a 
younger  daughter  of  the  youngest 
sister  of  the  nrst  devisor,  in  prefer- 
ence to  the  daughter  of  an  elder 
sister,  and  to  the  only  son  of  the 
same  youngest  sister  of  the  first  tes- 
tator. 

IHd. 

7.  It  is  not  the  true  construction  of 
the  terms  of  such  a  devise,  accom- 
panied with  such  a  trust,  that  the 
estate  should  be  given  entire  and 
altogether  to  any  one  of  the  first 
testator's  heirs  or  descendants. 

Ihid. 

8.  Notwithstanding  the  terms  of  the 
will  of  John  Walker  Heneage^  ex- 
pressing confidence  that  his  de- 
visee would  devise  the  whole  of 
lis  devised  estate  together  and  en- 
tire:—Held,  that  the  testatrix  was 
not  bound  thereby  to  make  such 
entire  disposition  of  the  whole. 

Ilnd. 

9.  Charges  imposed  by  will,  creating 
a  term  upon  real  estate,  to  be  paid 
out  of  the  rents  and  profits,  are 
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COUNT. 


DEMURRER. 


primdfade  to  be  paid  oat  of  the 
OMMMol  rents  and  profits.     Such  is 
the  mimd  fade   mpttiing  of  the 
worn. 
HtMeagc  ▼.  Lord  Amdover  • 316 

10.  Hie  same  words  may  mean  that 
the  charges  shall  be  satisfied  by 
sale  or  mortgage  of,  or  of  part  of 
the  estate,  as  where  it  would  be 
necessary  to  give  effect  to  the 
charge  on  the  property,  according 
to  the  intention  of  the  testator,  and 
where  the  tenant  for  life  is  also 
remainder-man  in  fee.  Ibid. 

11.  Where  it  is  a  question  of  eon- 
struction  of  the  meaning  of  the 
will,  to  be  determined  by  intention 
of  the  lestatOTy  reeoorse  must  be 
bad  to  the  general  tenor  of  the 
whok  wiU.  Ilfid. 

(Of  Grant.) 

See  Grant. 


COSTS. 

See  Practice  (in  Equity),  Nos.  4,  6, 
7. — ^Attormet  ahd  Client. 

The  Court  refused  a  motion  for 
special  direction  to  the  Master,  re- 
quiring him  to  deduct  in  his  taxa- 
tion of  the  costs  of  the  parties,  the 
costs  which  he  should  allow  to  the 
Defendant  from  those  which  he 
should  allow  to  the  Plaintiff  (who 
had  become  insolvent)  after  the 
decree  had  been  passed  and  acted 
upon. 

But   they   refused   the  application, 

without  costs. 
Rumney  v.  Beale 113 


COUNT. 
See  Practice  at  Law,  No.  1. 

FORMATION. 


COVENANT. 

{Where  htMdmg  »  Eqwity.) 

1.  A  covenant  in  a  deed  of  separa- 
tion,  that  the  husband  sbaHpaythe 
trustee  for  the  wife  an  amniity  for 
her  maintenance,  is  binding  on  the 
husband,  and  may  be  enforced  in 
equity,  although  there  be  no  cove- 
nant on  the  part  of  the  trustee  to 
indemnify  the  husband. 

Roety.WiUoMgkby  2 

A  ffeneral  demurrer  to  a  bill  for  an 
^nt  of  «»iets  and  rnvmentB  of 
such  an  annuity  orerrnlea. 

Ihii. 


D. 

DAMAGES. 
See  AssKssMSMT  of. 

DECLARATION. 
{In  Ejectment.) 
Service  of. 

See  Affidavit. 


-In- 


DEMURRER. 
{In  Equity  Pleading.) 

1.  General  demurrer  to  a  bill  in 
equity  for  an  account  and  payment 
of  arrears  of  annuity  to  a  wife, 
under  a  covenant  in  deed  of  sepa- 
ration^ executed  to  her  by  a  former 
husband,  on  the  ground  that  the 
trustees  had  not  covenanted  to  in- 
demnify tlie  huflbandi  overruled. 

Rom  v.  TVUhugUy •  •  •  2 


EVIDENCE. 


EXTENT. 
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t.  In  the  argument  of  ft  general  de- 
murrer, laches  in  filing  the  bill 
cannot  be  taken  into  consideration 
bv  the  Court.  It  should  be 
pleaded. 

Ibid. 


DEVISE. 
See  Construction  (of  Will.) 

DISTRESS. 

{Far  Rent  Arrean.) 

See  Landlord  and  Tenant. 

£. 

EJECTMENT. 

Affidavit  of  service  of  declaration — 
what  insufficient  to  found  judg- 
ment against  casual  ejector. 

See  Affidavit. 

ELECl'ION. 

{To  proceed  at  Law,  or  in  Equity  only,) 

In  what  case  Plaintiff  compelled  to 
elect,  and  by  what  means. 

See  Practice  in  Equity,  No.  6. 

ENLARGING  TIME. 

{For  rendering  principal  by  Bdil,) 

See  Bail,  No.  2. 

EVIDENCE. 

{In  Criminal  Cases,) 

It  To  support  an  indictment  charjg^- 
ing  the  forging  of  foreign  negocia- 


ble  instruments  in  this  country,  on 
the  43  Geo.  S.  c.  189.  S.  1.,  it  is 
sufficient  to  show  that  an  inftm^ 
ment  had  been  forged  here  re- 
sembling such  as,  if  genuine,  pass 
currently  instead  of  money  abroad. 
The  King  v.  Goldstein 88 

See  Plbadino  (ChMm/.) 
{In  CioU  Actions.) 

2.  What  necessary  to  be  proved  to 
support  action  on  11  Geo.  ft*  c«  19. 

See  Landlord  and  Tenant. 

(Jit  Tithe  Cases—in  Eqmty.) 

3.  Where  a  vicar-generars  title  is 
admitted,  it  is  not  necessary  for  him 
to  prove  more  than  perception  of 
the  particular  tithes  demanded  by 
the  bill  to  be  paid  to  him  in  kind 
by  composition,  and  the  Defend- 
ants cannot  insist  on  such  payments 
as  moduses. 

In  support  qf  penal  Informatums. 

See  Practice  {at  Law,)  No.  1,  t. 


EXTENT. 

{In  aid.) 

See  Practice  {at  Law.)   (Revenue.) 

1.  The  Court  refused  to  grant  a  fiat 
for  an  extent  on  an  application 
made  by  a  committee  of  a  lunatic 
against  a  preceding  committee  (on 
the  usual  bond  to  the  Crown) 
where  be  had  been  declared  bank- 
rupt under  a  commission  of  bank- 
ruptcyt  issued  against  him  so  long 
as  ten  years  before  the  application. 
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GRANT. 


The  remedy  of  the  party   is  by 
scire  fadaa. 

In  the  matter  of  Lacy Id5 


EXCEPTION. 

{To  Examinaiion  on  Interrogatories,) 

Not  to  be  set  down  in  future,  but  an 
order  to  review  report  must  be 
obtained. 

General  Order _.....  167 


F. 


FEME  COVERT. 

See  Practice  (in  Equity).  No. 


FORGERY. 

See  Pleading  (Criminal.) — Evi- 
dence. 


FRAUD. 

See  Landlord  and  Tenant. 


G. 


GRANT. 


(Royalf  by  Letters 'Patent.) 

What' may  be  the  subject  of. 

'  1.  The  Crown  may  grant,  by  letters- 


patent,  to  a  corporation,  a  town  and 
borough,  being  caput  portus,  as 
Portsmouth,  and  aA  the  lands  be- 
tween the  high  and  low  water 
marks :  but  this  subject-matter  of 
ffrant,  as  being  jus  privatum  in  the 
king,  must  be  subject  to  the  jus 
publicum  or  public  right  of  the 
Ling  and  people,  to  the  easement  of 
passing  and  repassing  both  over  the 
water  and  the  land. 
Attomey^General  v.  Burridge. . .  .350 

2.  Obstructions  to  such  a  right  may 
be  a  nuisance. 

Ibid. 

d.  The  question  of  nuisance  is  matter 
of  fact.  Ibid, 

4.  The  Court  of  Exchequer  has  ju- 
risdiction to  entertam  a  suit  for 
abatement  of  such  nuisance. 

Ibid. 

5.  The  mode  of  proceeding  in  such 
suit  may  be  by  information  by 
English  bill ;  and  the  Court  may 
determine  the  question  on  evi- 
dence, or  may  direct  an  issue. 

md. 

6.  Construction  of  roval  charter,  and 
validity  of  grant  of  the  Crown  by 
letters-patent.  S78 

7.  Where  a  part  of  the  sea-ooast  or 
shore,  being  the  property  of  the 
Crown,  and  giving  jus  privatum  to 
the  king,  is  granted  to  a  subject 
for  uses,  or  to  be  enjoyed  so  as  to 
be  detrimental  to  the  jus  publicum 
therein,  such  grant  is  void  as  to 
such  parts  as  are  open  to  such  ob- 
jection, if  acted  upon  so  as  to  effect 
nuisance  by  worxing  injury  to  the 

Sublic  right  \  or  it  is  a  grant  which 
oes  not  divest  the  Crown  or  in- 
vest the  gran(ee.  Ibid. 


INFORMATION. 


INJUNCTION. 
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8.  Semble,  that  grants  of  the  Crown 
for  the  benefit  of  the  king,  by  aug- 
menting the  revenue,  founded  on 
inquisition  ad  quod  bonum,  must 
be  conformable  with  the  finding 
— must  be  for  the  advantage  of 
the  Crown— must  be  acted  upon 
promptly — must  be  upheld  by  pos- 
session and  enioyment — ^and  the 
grantees  must  uilfil  all  continuing 
considerations,  or  the  right  of  pos- 
session will  not  pass  thereby  from 
the  Crown. 

Attorney 'General  v.  Parmeter.      378 


H. 

HEIRS. 

1.  Meaning  of  the  word  ''  heirs/'  as 
designatio  persons. 

Meredith  v.  Heneage SOS 

2.  In  what  respects,  and  by  what  be- 
quests or  devises,  the  will  of  a 
devisee  complies  with  the  direc- 
tions of  the  will  of  the  first  testa- 
tor. Ibid, 


I. 

IMPERTINENCE. 

{Reference  of,  to  Master.) 
See  Practice  (m  Equity,) 


INFORMATION. 
See  Practice  at  Law»  No.  1. 

(Revenue) 


1.  A  count  jn  an  information  framed 
on  the  2d  sect,  of  the  43  Geo,  3. 
c.  56.  cbarffing  the  owner  of  a  ship 
with  engaging  to  take  on  board  a 
greater  number  of  persons  than 
allowed^  held  to  be  a  good  count, 
and  to  be  proved  by  evidence  of 
the  owner  being  on  board  as  mas- 
ter, and  having  such  persons  on 
board. 

Attomey^General  v.  Few  Lette. ...  9 

2.  A  rule — to  show  cause  why  the 
.judgment  should  not  be  arrested, 

on  the  ground  that  the  count 
on  which  it  had  been  entered 
up,  was  bad,  and  unsupported  by 
the  enactment  and  the  evidence; 
and  that  the  Attorney-General 
could  not  afterwards  shin  the  ver- 
dict which  he  had  elected  to  take 
on  the  count  said  to  be  bad^-^ 
diteharged.  Ibid, 


INDICTMENT. 

See  Pleading  {Criminal.) 


INJUNCTION. 

{Cause  for  Dissohing.) 

See  Practice  (m  Equity),  Nos.  1.  4. 

Where  trial  s^id  by,  for  want  of 
answer. 

See  Practice  (m  Equity),  No.  7. 

To  stay  waste  by  cutting  timber 
granted,  although  the  Court  be  not 
sitting. 

See  Practice  (tn  Equity)^  No.  8. 


500 


ISSUE. 


JURISDICTION. 


INSOLVENT  DEBTORS* 
Stc  Peaotics  {ai  Lam)^  No.  1. 


INSURANCE. 
Set  Practicb  {in  Eqmty\  No.  4. 

INQUIRY  ofDamage$,  {Writ  of.) 
See  Sbkvicb* 


INTERROGATORIES. 

See  P&ACTicE  (m  EquUy\  No.  10« 


IRREGULARITY, 

{When  to  be  taken  advantage  of.) 
See  Practice  (tit  Equity), 


ISSUE. 

{In  Tithe  Cases.) 

Where  a  modus  was  set  up  to  a 
bill  fcHT  tithest  and  it  was  objected 
that  it  was  not  sufficiently  stated 
and  defined,  and  that  it  had  not 
been  clearly  shown  in  respect  of 
what  lands  it  was  pleaded,  it  was 
held  that  the  Court  nrigbt  deter* 
mine  such  a  case  without  issues, 
notwithstanding  there  was  oon- 
flicting  evidence  in  the  cause. 

SoMthwood  V.  ForewMn. 827 


In  Cases  of  Information  bg  EngBsk 

BilL 

Where  ordered. 

See  Grant. 


J. 

JUDGMENT. 

{Against  casual  Elector,} 
See  Affidavit. 

{Jrrest  of,) 

Where  refused. 

9 

See  Landlord  and  Tenant. — Con- 
tract, No.  4. 

{Pleading,  Record  <f,) 

Sec  Plbaduto  {at  LaWf  m  GcH 

Action,) 

Where  ordered,  to  be  entered  for  the 
Defendant,  notwithstanding  verdict 
for  Plaintiff. 

See  Assessment  of  Damages. 

JURISDICTION. 
{Of  Superior  Courts.) 

Where  not  transferred  exdoBively  to 

magistracy. 

See  Landlord  and  Tenant. 

{Of  Exchequer.) 

The  Court  of  Exchequer  has  juris- 
diction to  hear  an  informatkm  by 
English  bill  for  the  abatement  of  a 
public  nuisanee,  or  a  purpresture 


LANDLORD. 


LIA£L. 
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on  the  King's  rights,  and  may  de- 
cree an  abatement  and  removal. 
Atiamey-General  v.  Parmder    - .  878 

Mode  of  Proceeding, 

The  King's  Attorney-General,  on  the 
part  of  the  Crown,  may  proceed  in 
such  cases  for  the  purpose  of  pro- 
tecting either  the  jus  privatum  of 
the  king  from  the  purpresture,  or 
the  jus  publicum  of  the  subject 
from  nuisance,  by  information  on 
the  King's  Remembrancer's  side 
of  the  Exchequer,  by  English  bill, 
praying  a  personal  decree  against 
the  Defendant's  in  the  suit. 

Ibid. 


L. 


LANDLORD  AND  TENANT. 

« 

1.  In  an  action  upon  the  statute  of 
11  Geo.  2.  c.  19.  s.  S.  against  a 
Defendant,  for  aiding  and  assisting 
a  tenant  in  removing  and  conceal- 
ing his  cattle,  to  hmder  the  land- 
lord from  distraining,  the  acts  and 
orders  of  the  tenant  are  admissible 
evidence  of  his  own  fraud,  and  of 
knowledge  on  the  part  of  the  De- 
fendant, if  by  other  evidence  he  is 
proved  to  have  contributed  to  the 
facility  of  it :  and  circumstances  of 
suspicion  may  be  laid  before  the 
jury,  to  prove  such  a  fraudulent 
co-operation  as  the  legislature  con- 
templated. 

Stanley  v.  Wharton    138 

ft.  It  is  not  necessary,  to  support  such 
an  action,  that  it  should  be  proved 
that  a  distress  was  in  progress,  or 
about  to  be  put  in  execution,  or 
even  contemplated.  It  is  enough 
if  the  rent  be  shown  to  be  in  ar- 


rear»  and  that  the  floods  have  been 
removed  alkerwarcui. 

md. 

3.  The  remedy  given  by  the  4th  sect. 
of  the  statute,  of  appl3ring  to  two 
magistrates  in  a  summary  way, 
where  the  amount  in  value  of  goods 
removed  is  under  50L  is  cumula- 
tive, and  the  landlord  aiay  elect,  at 
his  optioo,  whatever  coarse  may  be 
most  convenient  to  him  to  adopt ; 
and  therefore  the  Courts  of  Law 
are  not  ousted  of  their  jurisdiction 
by  that  provision. 

Md. 

4.  The  Court  refused  to  srant  a  rule 
to  arrest  judgment  on  that  last  ob- 
jection, and  they  refused  to  grant 
a  rule  to  show  caase  why  a  new 
trial  should  not  be  had  on  the  for- 
mer objections.  Und* 


LETTERS-PATENT, 

• 

(Construction  rf,) 
See  Grant. 

{Efect  of.) 
See  Grant. 


LACHES. 

See  Pleading  (tit  Equity) — Practici 
(inEquity\  ISfo.  1. 


LIBEL. 

An  account  published  in  a  newspa- 
per of  proceedings  in  a  Court  of 
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LlEN'. 


ftfODUs: 


Lkw,  containing  matter  redound- 
ing to  the  discredit  of  a  person  in 
his  business  of  an  attorney  at  law, 
is,  whether  true  or  false,  rendered 
actionable  as  libellous  by  the  para- 
graph being  headed  or  introduced 
with  the  line  **  Shameful  Conduct 
of  an>Attomey/' 

Pleas,  by  way  of  justiBcation,  there- 
fore, m  such  a  case,  averring  that 
the  supposed  libel  contained  a 
faithful  and  true  account  of  the 
proceedings  in  a  Court  of  Law, 
were  determined  to  be  bad  pleas, 
by  reason  of  the  preceding  words. 
Affirmed  on  Writ  of  Error. 

Clement  V.  Lewist  Gent 181 


LIEN. 

1.  A  party  who,  having  lent  money 
to  enable  a  Vendee  of  property 
sold,  to  pay  the  Vendor  part  of 
the  consideration  for  the  purchase, 
a  bond  with  sureties  being  exe- 
cuted to  him  for  the  remainder, 
takes  a  security  for  re-payment  by 
assignment  of  the  subject-matter, 
with  the  privity  and  knowledge  of 
the  Vendor,  the  whole  matter  be- 
ing recited  in  the  original  deed: — 
Held,  that  on  second  sale  by  the 
Vendee  to  satisfy  all  demands,  the 
original  Vendor  had  not  such  a 
lien  on  the  purchase  money,  (or 
what  remains  due  to  him,  as  would 
defeat,  or  as  should  be  preferred 
to  that  of  the  mortgagee. 

Cood  V.  PMird 109 

2.  Qauere,  How  far,  and  in  what  cases, 
taking  security  for  payment  of  pur- 
chase money  is  a  waver  by  Vendor 
of  his  lien  on  the  purchase  money 
upon  a  subsequent  sale  by  the 
Vendee. 

Itid. 


LUNATIC. 

{CommUtee  rf.) 
SeeExnvi. 


M. 


MEMORANDA. 


MODUS. 

1.  Moduses  pleaded  as  in  the  answer 
set  forth  ui  the  statement  of  the 
pleadings  in  this  case : — Held^  not 
to  be  ill  pleaded ;  but  to  be  well 
and  sufficiently  laid  as  a  defetioe 
to  a  bill  for  tithes,  where  it  had 
been  objected  at  the  bar  by  the 
Counsel  for  the  PlaintiflT,  Uu  That 
the  moduses,  as  there  pleaded, 
were  badly  and  insufficiently  laid, 
having  left  it  wholly  in  doubt,  and 
uncertain  to  what  lands,  or  to  what 
portion  of  the  lands,  they  were 
meant  to  be  pleaded;  or,  in  other 
words,  that  the  lands  in  respect  of 
which  the  particular  tithes  were 
meant  to  be  shown  to  be  covered 
thereby,  were  not  set  forth  with 
sufficient  certainty :  and,  secondly. 
That  the  character  and  nature  of 
the  moduses  set  up  had  not  been 
distinctly  stated  or  shown. 

Sottihwood  V.  Foreman 327 

2.  The  Court  may  determine  such  a 
case  without  issues,  notwithstand- 
ing conflicting  evidence. 

Hid. 


PARTIES. 


PLEADING. 
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^-* 


N. 


NOTICE. 


(Of  Executing  Writ  of  Inqmry^ 
See  Sertice. 


NUISANCE. 

(PtfWic.) 

In  Parts  and  Harboun, 

Buildings,  erections^  and  inclosures 
between  the  high  and  low  water 
marks  in  the  harbour  of  Ports- 
mouth, interrupting  the  flux  and 
reflux  of  thp  tide^  abated  by  de- 
cree of  the  Court  of  Exchequer  as 
a  nuisance,  where  made  under  the 
sanction  and  authority  of  the  Cor- 
poration having  a  grant  from  the 
Crown  by  charter. 
Attomey-General  v.  Parmeter. . .  .378 
ParmeterY.  Attomey^General. . .  .412 


•  o. 

ORDER  OF  COURT. 

(For  opposing  Sheriffs,)        14 

{Js  to  Interrogatories  exhilnted  and 
Exceptions.)  169 


P. 


PARTIES. 

(To  Suits  at  Law.) 

Where  assignee  of  sheriff  of  replevin 


bond  may  sue  thereon  in  his  own 
name  under  the  statute. 

See  Pleadino  (at  Law,) 

{To  Conveyance,) 

Held,  therefore,  on  a  bill  filed  for 
-  a  re-conveyance  of  mortgaged  pre- 
mises, where  a  testator,  who  was  a 
mortgagee  of  the  property,  was 
held  not  to  have  devised  the  legal 
estate  therein,  on  payment  of  the 
money  remaining  due  on  the  mort- 

'  gBg^t  ^At  the  heir  at  law  of  the 
testator  was  a  necessary  party  to 
the  re-conveyance  of  the  estate. 

SOoester  v.  Jarman   SS 

See  Construction  {qffVill,)  No.  1. 


PENALTIES. 

See  Information. — Practice  at 
Law  (Revenue,) 


PETITION,  (for  rekearing.) 

See  Practice  (in  Equity),  No.  4. 

Presenting  such  petitions  is  a  mere 
formality,  on  which  the  order  is 
obtained  from  the  Chief  Baron's 
secretary  as  of  course,  and  a  mo- 
tion on  it  is  unnecessary  and  im- 
proper. 

Duncan  v.  WorraU  Z% 


PLEADING. 
(At  Laax>  m  Civil  Actions,) 

1 .  A  sheriff  who  has  taken  a  replevin 
bond  is  not  bound  in  every  respect 
to  pursue  the  terms  of  the  11  Ueo. 
S,  c,  19.  s.  29. 

Dunbar  ▼.  Dunn 54 
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PLEADING. 


t»  Such  a  bond  may  be  proceeded 
on  in  the  name  of  the  assurnee. 

Ibid. 

See  RsPLXTiN  Bovd. 

5,  In  an  action  on  such  a  bond  it  is 
not  necessary  to  aver  that  a  return 
of  tlie  ffoods  has  not  been  made 
where  were  is  an  averment  that 
the  suit  has  not  been  prosecuted 
with  effect.  Ibid. 

See  RspLBviN  Bokd, 

Pleading  a  Tando'  ofBwdfor  Execu- 

Hon, 

See  Contract,  No.  4. 

4.  The  Plaintiff  in  an  action  of  debt 
against  a  sheriff  for  an  escape  of  ^ 
a  debtor  of  the  Plaintiff,  in  execu- 
tion under  a  capias  ad  satisfaaen^ 
dum,  alleged  in  his  declaration, 
{Michaelnuu  term,  2  Geo.  4.)  issued 
on  a  judgment  by  default,  that  he 
(the  Plaintiff)  thentofore,  to  wit,  in 
Hilary  term  in  the  second  year  of 
the  reign  of  the  now  king,  reco- 
vered judgment  against  the  debtor 
in  an  action  of  assumpsit,  as  by  the 
record  and  proceedings  thereof, 
now  existing,  &c.  more  fully  and 
at  large  appears.  Semble,  that  al- 
legation or  a  judgment  recovered 
in  Hibny  term,  S  Geo.  4.  is  proved' 
by  a  record  of  a  judgment  reco- 
vered in  Hilary  term  1  &  2  Geo.  4. 

BetmeH  v.  laaae 154 

,5.  To  prove  that  avermept,  the  re- 
cord of  the  cause  and  judgment 
'was  put  in,  whereby  it  appeared 
that  the  j.udgmant  was  recovered 
in  Hilary  term,  in  the  1st  and  2d 
years  of  Geo.  4.  The  marginal 
note  to  the  roll  slated  that  the 
judgment  was  signed  the  26th  of 

March,  1821. 

lUd. 


6.  It  was  objected  on  the  trial,  and 
on  a  motion  to  set  aside  the  verdict 
found  for  the  plaintiff,  that  there 
was  a  matmial  variance  between 
the  allegation  in  the  dedaratioD 
and  the  record  produced  in  evi- 
dence; and  that  die  variance  was 
fatal,  as  the  proof  had  failed  to 
support  the  allegation,  which,  as  it 
concluded  with  a  provt  paiet  per 
recordum,  was  matter  ofdescriptiim  ; 
and  therefore  ought  to  have  been 
proved  ad  Uieram.  Determined  not 
to  be  a  material  variance  even  if  it 
were  a  variance  in  fact,  and  not 
merely  an  imperfect  intelligible  re- 
ference to  the  record. 

Ibid. 


7.  Where  the  action  is  not  founded 
on  the  record  referred  to,  it  is  suf- 
ficient if  the  description  of  it,  used 
for  the  purpose  of  reference  to  it 
alone,  describe  it  intelligibly  enoi^li 
for  that  end;  for  if  it  be  referred 
to  as  a  matter  of  fact,  apd  not  es- 
sentially as  the  basis  of  the  action 
by  aUegatio'ns  ia  the  dedaratioo, 
they  are  not  matter  of  substance, 
and  such  a  variance  between  the 
description  of  it  and  the  allegation, 
as  does  not  leave  any  doubt  as  to 
identity  of  the  record  referred  to, 
is  not  material,  although  condudii^ 
with  a  prout  patet  per  recordtan,  for 
those  words  do  not  make  certainty 
of  description  in  the  allegation  ma- 
terial, where  without  them  it  would 
be  immaterial. 

Ibid, 


8.  The  Court  will  notice  legal  fic- 
tions, to  avoid  their  working  injus- 
tice by  affording  ground  for  objec- 
tions merely  technical,,  and  having 
no  other,  or  real  foundation. 

Mi. 


PLEADING. 


PRACTICE. 
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{Pka  by  wuy  of  Juitijkaikm  of  label.) 
In  what  ewe  had* 

iSf0  LiBBL. 


PLEADING. 

(Criminal.) 

1.  The  averment  necessary  in  plead- 
ing, and  facts  necessary  to  he 
proved  to  establish  a  case  of  for- 
gery  in  respect  of  common  English 
negociable  instruments  generally, 
do  not  apply  to  instruments  within 
the  statute,  the  word  "  purporting" 
therein  applying  rather  to  the  ob- 
ject and  intention  of  the  maker  in 
putting  it  into  circulation,  than  to 
any  form  of  words  constituting  the 
instrument. 

2.  In  an  indictment  for  forgery  found- 
ed on  that  statute,  it  is  not  only 
necessary  to  set  out  the  instrument 
charged  to  be  forged  on  the  record, 
in  the  foreign  language  in  which  it 
may  he  worded;  but  there  must 
also  be  an  English  translation  of 
the  instrument,  Tio we ver  inefficient 
and  unintelligible  such  translation 
might  be;  or  the  indictment  will 
be  fatally  defective  for  want  of  it. 
It  cannot  be  supplied  by  evidence : 
and  a  conviction  founded  upon  it 
capnot  be  supported. 

ft.  For  that  reason,  the  judgment 
upon  a  conviction  of  that  onence, 
on  evidence,  was  arrested,  and  the 
convict  discharged. 

The  King  f*  GMsfM  ..^ 88 


PLEADING. 

{In  Equity.) 

See  CoviKANT. — DEiiuaKSR. —  In- 

fO&MATIOir. 

{Setting  out  Moduses  in  an  Answer.) 
See  Monua. 


PORTSMOUTH  HAREOl'R. 

(Cau  of.) 


See  Grant. — Jurisdiction. — 
Nuisance. 


PRACTICE. 

(At  Law,) 

See  Appidavit,  2. — Service  (op  pro- 
cess,) S. — Baa., 

1.  Where  the  Defendant  had  appKed 
to  the  Court  for  the  Relief  or  In- 
solvent Debtors  for  his  discharge 
generaUy,  and  that  Court  remand- 
ed him  for  a  certain  period^  this 
Court  refused  a  motion  for  a  writ 
of  supersedeas  to  discharge  him  as 
to  the  action,  made  on  the  ground 
that  the  Plaintiff  had  not  delivered 
a  declaration  to  the  Defendant,  or 
at  the  gaol,  within  two  terras  afker 
the  return  of  process,  because  they 
considered  that  the  circumstances 
afforded  sufficient  cause  why  they 
should  not  grant  the  application. 

GarHck  t.  BaBngar  1^4 


PRACTICE. 

'  {4t  low.) 

[^Revenue  ProeeetHngs.'] 
1.  It  on  an  iafQniMJMn  by  th«  At- 
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torney-general,  for  penalties  for 
breach  of  a  navigation  law,  the  jury 
find  a  general  verdict,  and  it  be 
taken  on  a  particular  count,  the 
Court  will  afterwards  permit  it,  on 
motion,  to  be  entered  on  anv  other 
count,  if  that  elected  should  prove 
to  be  defective,  or  unsupported  by 
the  evidence  as  applied  to  the  sta- 
tute; for  such  informations  are  not 
to  be  considered  as  in  the  nature  of 
^10  tarn  actions  on  statutes  merely 
penal,  in  which  that  cannot  be  per- 
mitted to  be  d<Mie. 
Tke  Attwney-Gaural  v.  Vew  Uite  9 

t»  Rule  to  show  cause  why  the  judg- 
ment should  not  be  arrested  in 
such  a  case,  on  the  ground  that  the 
count  on  which  it  had  been  entered 
up  was  bad,  and  unsupported  by 
the  enactment  and  the  evidence, 
and  that  the  Attorney  -  General 
could  not  afterwards  shift  the  ver- 
dict which  he  had  elected  to  take 
on  the  count  said  to  be  bad,  to  a 
good  count  in  the  information. — 
Discharged. 

Ihtd. 

d.  The  Court  will  not  set  aside  any 
part  of  a  record  on  motion,  nor 
order  a  replication  to  a  plea  to  an 
extent  to  be  struck  out  because 
not  consistent  with,  or  at  least  not 
pursuing  the  facts  stated  in,  the 
affidavit  on  which  the  fiat  was 
granted. 

The  King  V.  Burberry 46 

4.  Thus  where  an  extent  tn  aid  had 
been  issued  on  a  fiat  founded  on  an 
aflBdavit,  stating,  that  the  Prosecu- 
tors of  the  extent  were  jointly  and 
Bevertily  bound  by  writing  obligatory 
to  the  Crown,  conditioned  ror  the 
returning  all  sums  of  money  ^hich 
they  should  receive  from  the  Col- 
lectors of  Excise,  wbidi  bond  was 


still  undischarged;  and  that  tkty 
ware  indebted  to  hk  Majesty  far 
money  receioed  by  them  from  tke  Col'^ 
lector  for  kii  Mqjesty*s  use:  the 
Defendant  having  pleaded  that  tiey 
were  not  indebted  to  tke  Crown  at 
the  time  of  issuing  the  extent,  by 
receipt  of  any  money  for  tke  me  qf 
kie  Mmettyf  and  for  the  answering, 
&c.  of  which  they  were  bound  to  the 
King  by  their  said  bond.  The  At- 
torney-General replied,  1st,  affirm- 
atively, in  tke  toords  of  tke  plea: 
2dly,  that  the  prosecutors  of  the 
extent  did  not  pay  to  the  Commis- 
sioners of  the  Excise  money  re- 
ceived by  them  from  the  Collector 
within  twenty-one  days  after  the 
receipt  thereof,  according  to  the 
condition  of  the  bond  (in  the  words 
of  the  condition,)  but  that  the  same 
remained  in  their  hands  after,  &c. 
whereby  the  bond  became  absolute 
and  forfeited:  and  there  were  two 
other  replications,  negativing  per- 
formance in  the  words  of  the  con- 
dition of  the  bond;  the  Court 
refused  to  set  aside  the  latter  repli- 
cations, on  the  objection  raised  by 
motion  made  for  that  purpose,  that 
they  were  a  departure  from  the 
statement  in  the  affidavit  on  which 
the  extent  was  founded  and  the 
fiat  granted,  and  yet  they  might 
enable  the  prosecutor  to  succeed  in 
supporting  the  extent,  and  obtain- 
ing judgment,  although  the  affida- 
vit should  be  wholly  false,  and  the 
true  circumstances  such,  as  that  if 
they  had  been  known  to  the  Baron 
when  the  application  was  made  for 
the  extent,  it  would  not  have  been 
granted. 

Ibid. 

5.  But  the  Court  observed,  that  if  on 
the  trial  of  the  cause  there  should 
appear  any  reason  for  considering 
the  priMcedinffs  to  be  so  framed. 


PRACTICE. 
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for  the  purpose  of  unduly  obtaining 
an  extent  which  could  not  be  sup- 
ported, the  Defendant  would  be 
protected  by  the  Court,  who  would 
stay  the  proceedings  after  verdict ; 
and  on  an  application  by  the  De- 
fendant, would  recollect  that  this 
motion  had  been  made. 
TkeKing  v.  Burbarry 46 

PRACTICE. 

(Jn  Equity.) 

1.  Reference  of  an  answer  for  im- 
pertinence is  good  cause  against 
dissolving  an  injunction. 

Joseph  V.  SimptOH 25 

2.  There  was  heretofore  no  time  li- 
mited in  this  Court  within  which, 
on  an  answer  being  referred  for 
impertinence,  the  party  obtaining 
the  order  was  bound  to  procure  the 
Master's  rept>rt,  but  now  the  report 
must  be  obtained  within  four  d^ys. 

Ilnd. 

S,  Application  to  discharge  order 
for  irregularity  must  be  made  with- 
out delay ;  and  it  is  no  excuse  for 
not  applying  that  the  Court  did  not 
-sit  since  the  order  complained  of 
was  obtained;  because  the  Lord 
Chief  Baron  may,  since  the  statute 
of  57  Oto,  S,  hear  matters  in  equity 
in  this  Court  on  any  day,  and  may 
adjourn  for  that  purpose '</e  die  in 
diem.  The  Court  of  Exchequer, 
like  the  Court  of  Chancery,  is  now 
open  as  a  Court  of  Equity,  daring 
the  whole  year. 

ibid. 

4.  A  bill  was  filed  by  underwriters, 
•  against  whom  an  action  had  been 
brought  on  certain  policies  of  in- 
surance, for  a  total  lose,  praying 
an  answer ;  that  the  policies  might 

VOL.  X. 


be  delivered  up  to  he  cancelled ;  an 
injunction;  a  commission  to  ex- 
amine witnesses  abroad ;  and  fur* 
ther  relief.  On  the  hearing,  the 
bill  was  dismissed  with  costs,  the 
Plaintiffs  having  a  defence  at  law 
in  the  usual  course.  The  trial  at 
law  proceeded,  and  the  Defendants 
(the  Plaintiffs  in  equity)  succeeded 
in  the  action,  the  jury  finding  a 
verdict  for  them,  on  the  ground 
that  the  vessel  insured  was  not 
neutral  property,  as  she  had  been 
represented  by  the  insured  to  be. 
The  Plaintiffs  in  equity  then  pre- 
sented a  petition  for  a  rehearing, 
on  account  of  the  question  of  costs, 
founding  the  prayer  of  the  petition 
on  the  ground  of  their  bill  hav- 
ing been  a  bill  substantially  for 
relief  as  well  as  for  discovery,  be- 
cause it  had  prayed  that  the  policy 
might  be  cancelled.  The  Lord 
Chief  Baron,  on  the  rehearing,  afler 
expressing  strong  and  emphatic  re- 
prehension of  such  a  proceeding 
for  such  a  purpose,  and  lamenting 
his  being  under  the  necessity  of 
ordering  such  relief  as  erasing  the 
Plaintiffs'  names  from  the  policy 
would  be,  made  the  order,  but  with- 
out costs. 
Duncan  v.*  WorraU  31 

His  Lordship,  in  the  course  of  the 
discussion,  declared,  on  the  autho- 
rity of  very  long  experience  in 
cased  of  this  sort,  in  the  Exche- 
quer, that  he  did  not  believe  that 
any  such  case  had  ever  been 
brought  to  a  hearing;  and  discre- 
dited the  dicta  attributed  to  the 
Lord  Chancellor,  in  the  reports  of 
the  cases  of  Jervit  v.  White,  and 
Bromley  v.  tioUand  (ubi  infra),  from* 
which  it  was  inferred,  that  it  was 
the  course  in  this  Court  to  bring 
such  causes  to  a  hearing  for  the 
sake  of  the  relief. 

L  L  Ibid* 


^ 
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PRODUCTION. 


See  Petition. 

5.  Where  the  Defendants,  occupiers 
of  land,  in  respect  of.  which  a  suit 
had  been  instituted  against  them 
for  tithes*  set  up  a  defence  of  title 
to  the  tithes  in  their  landlord,  and 
produced  in  evidence  on  the  hear- 
ing of  the  cause  certain  deeds  be- 
longing to  their  landlord,  the 
Court  made  an  order,  on  an  appli- 
cation by  petition,  that  the  De- 
fendants should  produce  such  deeds 
on  the  trial  of  an  issue  granted,  or 
that  they  should  upon  the  trial 
admit  the  fact,  which  it  was  alleged 
the  deeds  would  establish,  although 
the  deeds  belonged  to  their  land-' 
lord,  who  was  not  a  party  to  the 
suit* 

Puttey  V.  HiUon 118 

6.  Plaintiff  in  a  suit  by  bill  for  tithes 
having  commenced  an  action  at  law 
for  the  treble  value  of  part  of  the 
tithes,  ordered  (on  motion)  to  elect 
within  six  days  to  proceed  at  law 
or  in  equity  only,  and  the  action  at 
law  to  be  stayed  with  costs,  or  the 
bill  to  be  dismissed  with  costs,  and 
the  costs  of  the  motion. 

Taunton  v.  Glt/de    129 

7.  An  injunction  until  answer,  or  fur- 
ther order,  having  been  obtained 
for  want  of  answer,  against  a  party 
residing  abroad,  to  restrain  pro- 
ceedings in  an  action  at  law,  the 
Court  refused  a  motion  to  allow 
the  Defendant  to  proceed  to  trial 
before  the  Defendant  had  an- 
swered. 

The  Court  ordered  the  Defendant  to 
pay  the  costs  of  opposing  the  mo- 
tion. 

M'CaUamY.  BeaU ISO 


8.  Since  the  57th  Geo.  3.  c.  18.  the 
Court  of  Exchequer,   for   certain  J 


purposes,  is  considered  open  all  the 
year  round  as  a  Court  of  Equity. 
The  Lord  Chief  Baron  therefore  will 
take  motions  for  special  injunctions 
to  stay  waste,  and  in  other  matters 
which  press,  during  the  vacation 
(when  the  Court  are  not  sitting), 
at  his  private  residence,  or  whUst 
on  circuit. 

Tycker  v.  Sanger    132 

GaUffway  v.  Afpkton 133 

Creswell  v.  Long     ib, 

Williamson  v.  Thomjuon 184 

Rigby  V.  Drakeky Uf, 

9.  The  Court  will  not  act  upon  the 
separate  examination  of  a  married 
woman,  in  disposing  (according  to 

'  her  direction)  of  a  fund  in  Court, 
the  amount  of  her  share  of  which 
has  not  been  ascertained  and  stated 
by  the  Master's  report. 

Godber  v.  Lawrie 152 

10.  Nor  whilst  any  part  of  the  share 
of  the  feme  covert  is  not  so  ascer- 
tained, will  the  Court  dispose  of 
such  specific  part  as  is  reported  to 
i)elong  to  her. 

IM. 

11.  The  party  exhibiting  interroga- 
tories before  a  Master  for  examina- 
tion of  the  adverse  party,  cannot 
set  down  exceptions  taken  to  the 
examination  for  insufficiency,  to  be 

•  argued  before  the  Court,  but  must 
obtain  an  order  to  refer  it  to  the 
Master,  to  review  his  report,  and 
to  report  thereon,  with  liberty  to 
except. 

General  Order 169 


PRODUCTION. 

(of  Deeds.) 

See  Practice  (in  Equity.) 


PROOF. 


REPLEVIN  BOND.        609 


PROMOTIONS. 


PURPRESTURE. 


See  G&ANT. 


PROOF. 

(Of  Offences  against  Revenue  Lam.) 

What  sufficient  to  sustain  information 
on  the  4dd  Geo.  3.  c.  56.  s.  2. 

.  See  Information. — Evidence. 

(Of  Contract.) 

In  an  action  brought  on  an  aeree- 
ment  to  pay  money  for  work  to  be 
done,  on  the  production  of  the  cer- 
tificate of  a  third  person  that  he 
approved  the  work,  (the  decla- 
ration also  havinff  the  common 
counts,)  the  Plaintiff  produced  on 
the  trial  a  Bill  of  Charges  for  the 
work  done,  which  had  been  sub- 
mitted to  such  third  person,  (who. 
It  was  proved,  had  attended  the 
progress  of  the  work,^  under  which 
he  had  written  and  signed  the  fol- 
lowing memorandum :  **  On  ex- 
amining the  annexed  bill,  and  con- 
sidering the  circumstances  of  the 
case  referred  to  me,  I  am  of  opi- 
nion that  a  reduction  should  be 
made  of  12/.  11*.  6rf.;"   but  that 

.  person  being  aflerwards  called  as  a 
witness  for  the  Defendant,  stated, 
that  he  never  had  approyed  the 
work,  but  disapproved  it,  and  would 


not  have  signed  a  certificate  of  ap- 
proval: the  jury,  on  the  whole 
case,  found  for  the  Plainti£P.  Held, 
that  the  verdict  of  a  jury  ought  not 
to  be  disturbed  under  the  circum- 
stances; and  therefore  the  Court 
refused  to  make  absolute  a  rule 
granted  to  ghow  cause  why  there 
should  not  be  a  new  trial,  on  the 
ground  that  the  action  could  not 
be  maintained  without  proof  of 
such  certificate. 

The  Defendant  should  have  asked,  at 
the  trial  of  the  cause,  for  leave  to 
move  to  enter  a  nonsuit. 

,De  File  v.  Arnold    H 


R. 

RECOMMENDATION. 

■ 

Effect  of  in  will.   . 

See  Construction  op  Will. 


REHEARING. 

See  Practice  (in  Equity),  No.  4. 


REFERENCE. 

(To  Master.) 

See  Practice  (in  Equity.) 


REPLEVIN  BOND. 

1.  A  Sheriff  taking  a  bond  with  sure- 
ties  from  a  tenant  replevying  his 


510 


RELIEF. 


SCIRE   FACIAS. 


goods  distrained  for  rent,  is  not 
bound  to  pursoe  in  every  respect 
the  terms  of  the  li'Geo.  2.  c.  19. 
8.  29 :  and  a  bond  conditioned  to 
prosecute  the  action  (in  replevin) 
with  eflfect,  and  to  indemnify  the 
sheriff,  is  good,  and  may  be  assign* 
ed  and  proceeded  on  in  the  name 
of  the  assignee  under  the  statute, 
aHhough  it  do  not  reouire  by  the 
condition  that  the  suit  shall  be  pro- 
secuted loUhaut  delay f  and  although 
it  contain  an  undertaking  to  indem- 
nify the  sheriff.  Held,  on  a  writ 
pf  error  brought  on  objections 
founded  on  those  grounds,  that  the 
one  term  is  not  exacted  by  the 
statute,  nor  the  other  excluded  or 
prohibited;  and  that  neither  the 
omission  in  the  one  case,  nor  the 
insertion  in  the  other,  is  error. 
Dunbar  v.  Dunn  54 

2.  It  IS  not  necessary,  in  an  action  on 
the  bond,  to  aver  that  a  return  has 
not  been  made,  although  it  appear 
on  the  face  of  the  declaration  to 
have  been  awarded,  where  it  is 
averred  that  the  suit  has  not  been 
prosecuted  with  effect.  A  breach 
of  either  of  the  conditions  for  pro- 
secuting with  effect,  returning  the 
goods,  or  indemnifying  the  sheriff, 
will  singly  be  sufficient  to  support 
the  action. 

Ibid. 


REPORT. 

(Of  Master.) 

See  Practicb  (tn  Equity.) 


RELIEF. 

{In  Equity.)' 

See  Peacticb  (m  Equity)^  No.  4. 


REMOVAL. 

(Of  Goods.) 

(To  defraud  Landiord.) 

See  Landlord  and  Tenant. 


RENDER. 

(Of  Prmdpal  by  Bml.) 

See  Bail,  No.  2. 


RENTS  AND  PROFITS. 

Meaning  and  effect  of  those  words  in 
a  will. 

See  Construction  ot  Will. 


RETURN. 

(0/ Goods  seized  for  Rent.) 

Not  necessary  to  be  averred  in  action 
on  replevin  bond. 

See  Pleading  (at  Laa.) 


s. 


SCIRE  FACIAS. 


See  ExTiHT. 


TENDEKv 


VENUE. 
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SERVICE,  {of  Process.) 

Dtclara/tkm  in  Ejettment. 
See  Affidavit. 

{Of  Notice  of  Writ  of  Inquiry.) 

It  is  no  objection  to  the  service  of 
notice  executing  a  writ  of  inquiry, 
that  it  was  left  at  Defendant's  house 
in  the  country,  during  his  temporary 
absence  from  home ;  nor  that  such 
notice  had  not  been  entered  in  the 
order  book  in  the  office  of  Pleas^ 
nor  had  been  served  on  his  Attor- 
torney  or  Clerk  in  Court  in  the 
cause,  nor  any  notice  given  to  ei- 
ther of  them,  of  such  entry.-— 
Notice  of  executing  writ  of  inquiry 
does  not  require  the  signature  of  a 
clerk  in  Court. 

Knibbs  v.  Hopcraft 147 


SHERIFF. 


See  Replevin  Bond. — Apposal. 


SUPERSEDEAS. 


See  Practice  {at  Law.) 


T. 


TENDER. 

{Pleading.) 

See  Contract,  No,  4. 


VOL.  X. 


V. 

VERDICT. 

{Shifting  from  one  count  to  another,  to 
meet  proof,  ^c.) 

See  Informatiok. 


VARIANCE. 

See  Pleading  (at  Law — Civil  Action.) 


VENDOR  AND  VENDEE. 
See  Lien. — Contract. 


VENUE. 

1.  Where  a  rule  nisi  had  been  granted 
for  changing  the  venue,  the  Court 
would  not  discharge  it  on  an  affi- 
davit stating  that  the  cause  of  ac- 
tion arose  in  two  other  counties  than 
that  in  which  the  venue  had  been 
hud;  although  the  affidavit  also 
stated  circumstances  to  show  that 
fact,  and  falsify  the  Defendant's 
(the  common)  affidavit,  where  the 
rlainttfT  would  not  undertake  to 
give  material  evidence  in  the  coun- 
ty of  the  original  venue. 

2.  Nor  would  the  Court,  under  the 
circumstances,  change  the  venue  to 
the  third  county,  aldiough  the  de-' 
claration  laid  the  indebitatus  in 
Stafford,  in  the  first  count,  and  in 
the  others  **  in  the  county  afore- 
said." 

3.  Statement  by  the  Court  of  the 
general  principles,  and  the  ground 
of  the  practice  in  this  respect  in  all 
cases. 

Whitehouse  V.  Hudden 171 

M  M 


512      VENIRE  DE  NOVO. 


WRIT  OF  INQUIRY, 


VENIRE  DE  NOVO. 

See  Assessment  of  Damages. 

The  course  of  practice  in  such  cases, 
to  correct  the  erroneous  proceeding 
of  the  Court  helow,  is  to  remit  to 
them  the  record,  requiring  them 
**  anew"  to  command  the  sheriff  to 
cause  a  jury  to  come  &c.  to  try 
(&c.  the  issue  and  part  of  issue 
found  for  the  pbiintin.) 

Clement  v.  Lewis 181 


WRIT  OF  INQUIRY. 

(Service  of  Notice  of,) 
See  Service, 

{Assessing  Damages  under.) 
See  Assessment  of  Damacbs. 
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